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SUBJECT:  Recent Changes to Article 138 Complaint Procedures

1.  Purpose.  To explain changes to Article 138 complaint procedures.

2.  Discussion.  Chapter 20 of AR 27-10, Military Justice, effective 14 October 2002,  modified Article 138 complaint procedures.

     a.  Reserve Components.  Members of the USAR may submit complaints at any time, whether or not they are on active duty or inactive duty for training.  Members of ARNGUS may only submit complaints when in Federal service (Title 10 status), and complaints are limited to matters concerning their Federal service (paragraph 20-2).

     b.  General Court-Martial Convening Authority.  The officer actually exercising general court-martial jurisdiction over the respondent at the time of the alleged wrong reviews the complaint.  An officer exercising jurisdiction as a result of an attachment, area jurisdiction, or similar basis may, under paragraph 20-10c, transfer a complaint to a general court-martial convening authority in the command to which the respondent is assigned if that convening authority consents and the transfer will facilitate compliance with the regulation (paragraph 20-4d).  

     c.  Whistleblower Reprisal.  Whistleblower reprisal allegations reported under 10 USC Section 1034 are inappropriate for review under Article 138 because 10 USC Section 1034 and its implementing regulations control the investigation and resolution of allegations of whistleblower reprisal (paragraph 20-5b).  

     d.  Deficient Complaints.  A complaint that is inappropriate for review under Article 138 still goes to OTJAG for final action.  However, a "deficient" complaint (one which does not meet the statutory requirements of Article 138), e.g., a complaint submitted against an officer other than a commander, does not go to OTJAG for review (paragraph 20-5).  

     e.  Action by the GCMCA.  The GCMCA, when taking action on an Article 138 complaint, must describe the factual basis and reasoning for each finding in response to the complaint (20-11a).  Afterwards, the GCMCA forwards the complaint to The Judge Advocate General of the respondent's service (20-11d).          

3.  Point of Contact.  For additional information, Contact the Deputy Staff Judge Advocate at (404) 464-4270.
