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SUBJECT:  Army Relationships with Private Organizations

1.  Purpose.  To explain the rules for dealing with private organizations under Title 18 of the US Code, 5 CFR Part 2635, Standards of Ethical Conduct for Employees of the Executive Branch, and the Joint Ethics Regulation (JER), DoD 5500.7-R. 

2.  Discussion.

     a.  Personal Relationships with Private Organizations.  Army employees are not barred from joining, participating in or holding office in private organizations.  They are often encouraged to do so, especially when such activity will promote their professional or personal development, or make them an active part of the local military or civilian community.  However, there are rules that govern this personal participation.

          (1)  Prohibited Activities.

     
     (a)  Conflict of Interest.  An Army employee who is a director, officer, employee, or active participant of a private organization may not participate in any official matter affecting the financial interests of that private organization.  It does not matter that the Army employee is not paid by the organization, because the law imputes the financial interests of the organization to any officer, director or employee of the organization.  An “active participant” is more than a member of a private organization who merely pays dues, reads the monthly newsletter and attends an occasional function.  See 18 USC § 208(b)(1), and 5 CFR §§ 2635.402 & 2635.502. 

               (b)  Acting as an Agent of a Private Organization.  A Federal officer or employee cannot act on behalf of any private organization, even non-profit, as an agent before the Army or any other part of the federal government in any particular matter in which the United States is a party or has an interest (18 USC §§ 203 & 205).

               (c)  Other Ethical Issues.  Military personnel and civilian employees may not:

                  i.  Accept positions as officers, directors or similar positions in a private organization offered because of their official duty position (JER ¶ 3-301).

                 ii.  Use their office, title or position in connection with their personal participation with private organizations (5 CFR § 2635.702(a)).

                iii.  Personally solicit subordinates or prohibited sources (e.g., DoD contractors), or permit the use of their names in a solicitation that targets subordinates or prohibited sources in private organization membership drives or fundraising campaigns (5 CFR § 2635.808).

          (2)  Permissible Activities.  

                (a)  An agency designee may allow an employee to take an excused absence for a reasonable period of time and/or use government resources (no toll calls) to participate in a non-federal activity that benefits the Army or public interest, such as writing papers or participating in professional associations (JER ¶ 3-300b) or community support activities that promote civic awareness or public service (JER ¶ 3-300c).  

                (b)  If an agency designee determines that it is in the Army’s interest, Army personnel may accept free attendance at a “widely attended gathering” sponsored by a private organization, on their own time or during an excused absence, if the value of the free attendance does not exceed $250 (5 CFR § 2635.204(g)).

                (c)  An “agency designee” is an impartial supervisor designated by the commander who may grant an employee permission to use government time and resources or to accept gifts of free attendance when he or she determines that it is in the Army’s direct interest (not simply because a supportive private organization needs assistance), and where the investment of time and resources is proportionate to the benefit to the Army.  

     b.  Official Relationships with Private Organizations.  There are many situations in which Army personnel can officially attend, accept free attendance at, participate in, support and cosponsor events with private organizations.

          (1)  Liaisons.  Army officials may act as official liaisons with private organizations when it serves a significant and continuing Army interest.  When liaisons participate, they do so as Army employees and their loyalty is to the Army.  They are not directors or board members of the private organization.  If they are officers, directors, or even active participants in the private organization in their personal capacities, they may not be Army liaisons because of the obvious conflict of interest in loyalties.  Further, while as liaisons they cannot participate in the management of the organization; however, they may participate in matters of mutual interest to the private organization and the Army.  For example, it is permissible to send an Army official TDY to perform liaison duties.  It is also appropriate to send personnel on Army time and orders to participate in or attend a private organization event, if there is a legitimate governmental interest and purpose in the Army’s participation.  See JER ¶ 3-201.

          (2)  Participation in Events.  Army organizations may provide speakers or logistical support (e.g. space, security, public address systems, etc.) for private organization events, if the criteria in the JER are met.  However, the JER authority to participate in, support, or cosponsor events by and with private organizations is not a license for the Army to expend time and resources in support of the private organization above and beyond that permitted, or to help the private organization conduct its business.  Expenditure of time and resources must be proportionate to the benefit to the Army (JER ¶ 3-305).

       c.  Prohibited Activities.  The JER prohibits government employees from using their title, office, or position to officially endorse a private organization or its activities beyond that permitted in JER ¶ 3-210 (e.g. fundraising for the Combined Federal Campaign and Army Emergency Relief).  Therefore: 

          (1)  Don’t appoint a point of contact in a unit for a private organization’s membership drive or offer a pass or other benefit to the unit with the highest membership or participation rate in the private organization.

          (2)  Don’t address subordinates in formation or on Army letterhead to extol the virtues of a particular private organization.

          (3)  Don’t require subordinates to attend a private organization meeting so that they can learn about and join a private organization.

          (4)  Don’t engage in coercive tactics such as requiring a soldier to explain a decision not to participate or join a private organization.

          (5) Don’t allow the use of government resources for private organization fundraising or membership drives, except for limited exceptions under JER ¶ 3-210 (e.g. fundraising for the Combined Federal Campaign and Army Emergency Relief).

     d.  Permitted Activity.  Within reason, agency designees may allow employees to use government resources, such as unofficial bulletin boards and e-mail, to provide information on a general basis concerning a private organization’s activities that Army personnel might be interested in either in an official capacity (e.g. training courses, seminars, etc) or unofficial and personal capacity (e.g. car washes, luncheons, entertainment).  See https://freddie.forscom.army.mil for DA and FORSCOM policies on the use of the World Wide Web and e-mail.  CAVEAT:  What you permit one private organization to do, you should be prepared to allow other private organizations to do the same actions.  We cannot play favorites.  

3. Conclusion.  The laws and regulations regarding official and personal relationships with private organizations are complex and this information paper is not all-inclusive.  Officials acting in their official or personal capacities in matters involving private organizations should actively seek legal advice from their ethics counselors to ensure they are acting properly.  Finally, any supervisor acting as an “agency designee” to approve a course of conduct under the JER, should first consult with his or her ethics counselor.  

4. If you have any questions, please contact one of your Garrison Ethics Counselors at 404-464-4270/2382/4159.  
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