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SUBJECT:  "Weingarten Right" Case Law

This case law information may be useful to MEDCOM managers, supervisors, servicing CPAC personnel, and MEDCOM Civilian Personnel Liaison offices.

When bargaining unit employees fear that discipline may result from investigative interviews or examinations conducted by agency representatives, they may request union representation under Section the Labor Relations Statute (5 USC 7114).  When this occurs, agency management's options are 1) to grant the request, 2) to discontinue the interview, or 3) to offer the employee the choice of an interview without representation or no interview.  Under case law, this is known as the "Weingarten Right" and is a carryover from private sector case law.  This right can also apply to investigations or examinations conducted by agency (Army or DOD) representatives of the Inspector General, military police, or Criminal Investigation Division if the employee reasonably believes that such investigations may result in discipline. 

Agencies are required to give annual notice of this right to bargaining unit employees.  This issue will probably also be addressed in governing labor agreements.

Some key points to remember about the "Weingarten Right":

-The employee must request representation, it doesn't have to be offered by the agency official, UNLESS required by the parties labor agreement.

-If representation is requested, the union official may actively participate in the discussion but may not disrupt the examination.

-Examinations may include criminal and non-criminal investigations.

-Covered examinations may be verbal, written, or telephonic and may occur on or off duty time.

-Representation may be requested at any time during the interview.

-Performance discussions and counseling sessions are not considered investigations/examinations.

The following case law may help addressees better understand how the Federal Labor Relations Authority and Federal Courts interpret the "Weingarten Right" for Federal employees.  This is an issue that has resulted in many Unfair Labor Practice charges

against management officials over the years.  When in doubt about whether the "Weingarten Right" applies, managers should contact their personnel representatives or Labor Relations Specialist for advice.

· An exclusive representative shall be given the opportunity to be represented at any examination of an employee by a representative of the agency in connection with an investigation if the employee reasonably believes the examination may result in disciplinary action and the employee requests representation. 5 USC 7114 (a)(2)(B). 

· Upon receiving a request for representation during an investigative interview that an employee reasonably believes could result in discipline, the agency has 3 choices: 1) grant the request; 2) discontinue the questioning; or 3) offer the employee the choice of continuing without a union representative present or foregoing the benefit of continuing the interview. Metropolitan Correctional Center, New York, 27 FLRA 874. 

· Each agency must annually inform its employees of their rights to representation during investigative interviews. 5 USC 7114 (a)(3). 

· The term "examination" is synonymous with investigative interview. BATF v. FLRA, 835 F.2d 1446 (D.C. Cir. 1987). 

· The right to union representation includes both criminal and non-criminal investigations. IRS, Jacksonville District, 23 FLRA 876. 

· In order for an interview to qualify as an examination in connection with an investigation, it is neither necessary for the employee to be in custody or to be required to attend the interview. AFGE v. FLRA, 837 F.2d 495 (D.C. Cir. 1988), VA Medical Center, Jackson, MS, 48 FLRA 787. 

· To qualify as an examination for the purposes of the Weingarten right and interview does not have to occur on duty time. IRS, Los Angeles District, 15 FLRA 626. 

· Questioning conducted in a written format may still qualify as an examination for Weingarten purposes. Border Patrol, Del Rio, TX, 46 FLRA 363. 

· The determination of whether a belief that discipline could result was reasonable under the circumstances must be made from the perspective of the employee, rather than the intentions of the agency representatives. VA Medical Center, Hampton, 51 FLRA 1741. 

· An employee does not have to be the direct or current target of an investigative interview in order to harbor a reasonable fear, or to invoke the Weingarten right. IRS v FLRA, 671 F.2d 560 (D.C. Cir. 1982). 

· An employee's fear of discipline may be removed upon delivery of assurances that no discipline will result, if the employee knows that the officials making such assurances are empowered to make good on them. Norfolk Naval Base, 14 FLRA 731, and FLRA v Dept. of Justice, 779 F.2d 719 (D.C. Cir. 1985). 

· The timing and other attendant circumstances surrounding an interview may be factors in determining whether an employee's fear of discipline is reasonable. VA Medical Center, Fort Wayne, 39 FLRA 717. 

· An investigator employed by an agency's Office of the Inspector General qualifies as an agency representative for purposes of applying the Weingarten right to representation. NASA v. FLRA, 119 S. Ct. 1979 (1999). 

· A co-worker conducting an investigation that could lead to discipline qualifies is a representative of the agency for Weingarten purposes. IRS, Los Angeles, 15 FLRA 626. 

· An employee may invoke the right to a union representative at any point during an investigative interview. Bureau of Prisons, 55 FLRA 388. 

· A request for representation does not have to be in a specific format or use any particular words. Border Patrol, Washington, D.C., 41 FLRA 154. 

· A request for representation does not have to be repeated in order to remain in effect. Norfolk Naval Shipyard, 14 FLRA 82. 

· An employee may waive the right to a representative after requesting one, but the waiver must be clear and unmistakable. Mine Safety and Health Administration, 35 FLRA 790. 

· An attempt to coerce an employee to forego union representation during an investigative interview constitutes a ULP. Border Patrol, El Paso, 42 FLRA 834. 

· The union is entitled to designate which representative will attend an investigative interview. FDA, Newark, 47 FLRA 535. 

· The agency may be able to disallow the union's choice of representative in certain special circumstances; e.g., situations in which the proposed representative is also a target of the investigation. Bureau of Prisons, 54 FLRA 1502. 

· The agency is not required to unreasonably delay an investigation in order to accommodate the union's or employee's request for a specific individual to serve as the union representative. INS, New York District Office, 46 FLRA 1210. 

· The union representative in attendance at an investigative interview is entitled to take an active role. NASA, 50 FLRA 601. 

· An active role for a union representative includes the right to ask questions, assist in producing relevant information, and consulting with the employee being interviewed. VA Medical Center, Jackson, 48 FLRA 787. 

· A union representative is not entitled, however, to disrupt an investigation or to provide answers for the employee being questioned. Norfolk Naval Shipyard, 9 FLRA 458,  FAA, St. Louis, 6 FLRA 678, and IRS, Fresno, 7 FLRA 371. 

· A union representative is not entitled to insist on taping an investigative interview. INS, San Diego, 13 FLRA 591. 

· If a union representative engages in misconduct during an investigative interview, the agency may not take action against the employee absent misconduct on the employee's part. INS, San Diego,13 FLRA 591. 

· Statements made by an employee to a union representative during an investigation are protected from disclosure. Customs Service, 38 FLRA 1300. 

· The agency is not required to reveal its case against an employee to a designated union representative during the conduct of an investigation. FAA, New England Region, 35 FLRA 645. 

· A performance evaluation does not constitute an investigative interview. Hanscom AFB, 45 FLRA 484. 

· A counseling session does not constitute an investigative interview. IRS, 8 FLRA 324. 

· A meeting held for the purpose of warning an employee against acts of misconduct does not constitute an investigative interview. IRS, 15 FLRA 360. 

· A meeting held to convey a decision already reached does not constitute an investigative interview. Wright-Patterson AFB, 9 FLRA 871. 

· A meeting held to discuss a last-chance agreement does not constitute an investigative interview. Wright-Patterson AFB, 38 FLRA 309. 

· Telephone surveillance does not constitute an investigative interview. IRS, Jacksonville, 23 FLRA 876. 

· The conduct of a peer review meeting by the DVA Nursing Professional Standards Board does not constitute an investigative interview. NFFE Local 589 v. FLRA, 73 F.3d 390 (D.C. Cir. 1996). 

· If no discipline results from a situation in which an agency improperly denies an employee union representation during an investigative interview, the customary remedy for a resulting ULP finding is a posting plus a cease and desist order. Border Patrol, Washington, D.C., 41 FLRA 154. 

· If discipline results from a situation in which an agency improperly denies an employee union representation during an investigative interview, the customary remedy for a resulting ULP finding usually goes beyond a posting and cease and desist order. Normally it will include an order to repeat the investigative interview at the request of the union or employee, to make a subsequent determination of whether discipline is appropriate based on the results of the interview. Then, depending on the outcome, to take whatever actions may be necessary to make the employee whole. Charleston Naval Shipyard, 32 FLRA 222.
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