Subject:  Unions and EEO

 According to the General Counsel and the FLRA, unions have the right to be notified and to attend settlement/mediation meetings involving FORMAL EEO COMPLAINTS of bargaining unit employees because such discussions are formal and EEO complaints meet the definition of grievance under the Labor Relations Statute.  The General Counsel/FLRA have also taken the position that meetings to discuss INFORMAL EEO COMPLAINTS are not formal meetings under the LR statute that require union notification.

The FLRA and the General Counsel have chosen to follow decisions of the DC Circuit Federal Court, which views EEO complaints as grievances under the Labor Law.  However, the Ninth Federal Circuit Court concluded that unions have no right to attend EEO complaint meetings/settlement discussions because such meetings do not meet the definition of a grievance under the law.  

However, the FLRA/General Counsel will not abide by that decision anywhere else.  So, as far as I am concerned (as well as the DA action officer), the FLRA thinking "trumps" the Ninth Circuit view.

The following guidance was published by the FLRA General Counsel:

"A UNION'S RIGHT TO BE REPRESENTED AT MEETINGS
INVOLVING EEO MATTERS
Q. #1: When does a union have a right to be represented at a meeting between an agency representative and an employee concerning an EEO dispute?
A union has a right to be represented at a formal discussion within the meaning of section 7114(a)(2)A) of the Statute, even if the matter discussed concerns an EEO complaint being processed as part of an EEO proceeding.

Q. #2: Is a mediation session of a formal EEO complaint a formal discussion? 
The Authority has held that a mediation/ investigation session to resolve formal EEO complaints may be a statutory formal discussion where an exclusive representative has the right to be represented and actively participate. The Authority analyzed the case using the same decisional analysis that it uses for all formal discussion allegations, holding that "a union's statutory right to notice and an opportunity to be present during a discussion is not diminished when the discussion between employees and agency representatives is conducted in a nonconfrontational manner through a neutral third party." The Authority also reaffirmed its position that a grievance within the meaning of section 7114(a)(2)(A) can encompass a statutory appeal, such as a formal EEO complaint.

Q. #3: When processing an EEO complaint, who qualifies as a "representative of the agency" for formal discussion purposes?
I am of the view that an agency should not be permitted to avoid its labor relations obligations simply by contracting out EEO case processing actions which involve bargaining unit employees. Thus, outside investigators and mediators in EEO proceedings, in my view, can be representatives of an agency for section 7114(a)(2)(A) formal discussion purposes. Further, in my view, EEO Directors and counselors who are not in a bargaining unit can be considered to be an agency's representative for formal discussion purposes. However, it is unclear whether EEO counselors that perform the counselor function as a collateral duty and are bargaining unit employees can ever be a representative of an agency for formal discussion purposes. I have advised Regional Directors to submit this issue for casehandling advice if an investigation of an unfair labor practice charge establishes that all the other elements of a formal discussion have been established.

Q. #4: Can a meeting concerning an informal EEO complaint ever constitute a formal discussion where the union has a right to be represented?
An informal EEO complaint, unlike a formal EEO complaint, does not constitute a grievance for section 7114(a)(2)(A) formal discussion purposes. It is unclear, however, if a meeting between a representative of an agency and an employee that is formal in nature and that concerns a personal policy or practice or general condition of employment can be a formal discussion under the Statute if the discussion takes place as part of the processing an informal EEO complaint. I have advised the Regional Directors to submit this issue for casehandling advice should it arise.

Q. #5: How can agencies and unions avoid disputes over whether a union has a right to be represented at meetings concerning EEO disputes?

In my view, the most effective means to avoid disputes over representation at formal discussions involving the mediation and/or processing of EEO complaints is for the agency and the union to work together in establishing their ADR program and EEO case processing procedures. Parties could avoid most disagreements and misunderstandings about the application of these statutory rights by jointly establishing an ADR program and EEO processes that satisfy the institutional interests of the agency and the union, as well as respecting an individual's right to file, and have processed, an EEO complaint.

Q. #6: Can the statutory right to representation at an investigatory examination apply to processing an EEO dispute?
In my view, the section 7114(a)(2)(B) right to representation is not lost merely because the context in which the examination took place is an EEOC investigation. I suggest that when jointly negotiating procedures for effectuating the EEOC's current and future regulations, the parties recognize that situations may occur where an employee being interviewed as part of an EEO investigation triggers union and employee rights under the Statute, and accommodate those rights in a manner that effectuates the purpose and policies of the Statute, as well as the purpose of processing the EEO complaint.

Q. #7: Can an agency ever bypass a union if it is dealing with an employee or a personal employee representative about an EEO dispute?
Yes. "Direct dealings" between an agency and employees, and/or their personal representatives, concerning EEO matters that constitute agency conduct which undermines the exclusive representative violate the Statute. For example, if the settlement of an EEO complaint requires the unilateral establishment of a new condition of employment for the bargaining unit as a whole which should have been the subject of negotiations with the union, a bypass has occurred. Whether the subject matter of those direct dealings is an EEO matter or some other matter is not significant, as along as the direct dealings concerns a condition of employment over which the agency should be dealing with the union, rather than directly dealing with the employees.

