13 November 2000

MEDCOM Guidance for CPAC Employee/Labor Relations Personnel and MEDCOM Managers 

SUBJECT:  Union Representation at Employee Counseling Sessions

1.  Do we have to allow union representation at employee counseling sessions?  The short answer is NO, unless required by your labor agreement.

2.  The labor relations statute requires that we must allow union representation at formal discussions concerning   grievances, personnel policies/practices, or general conditions of employment; and examinations/investigations where the employees reasonably believes that the examination may result in discipline and the employee requests representation.  All steps of the negotiated grievance procedure are considered formal meetings, even if designated as an "informal" step. 

3.  Counseling sessions are not generally considered formal meetings or examinations provided that the employee is just being informed of observed performance/conduct deficiencies or expectations of the supervisor, and the supervisor is not soliciting information from the employee.  Counseling sessions are recognized as an informal forum under which employers and employees may reach an understanding of what is expected from each other without having to resort to confrontation.  However, management and unions may negotiate provisions in their labor agreement that provide for union representation at counseling sessions.  So, check your agreement.

4.  A possible danger is that what starts out as a counseling session could evolve into an investigative meeting/examination if the supervisor starts asking questions or soliciting information that the employees perceives may result in discipline.  So, supervisors must be careful to only pass on information or to answer employee questions, rather than gathering information.  The fact that an employee is warned in a counseling session that a continuation of noted deficiencies could result in performance or disciplinary action does not serve to make the meeting formal or investigative in nature.

5.  If an employee refuses to attend a counseling session when properly directed or ordered to do so, management may legitimately take a disciplinary action for insubordination.  Obviously, this would be a last resort after explaining to the employee that they have no such right to union representation under the circumstances.  There may even be occasions where management determines that allowing a union representative to be present will make the session more productive.  However, management must be careful to ensure that all parties recognize that it is management's call on a case-by-case basis and that a recognized past practice is not being established.

6.  CPACs may want to review 10 FLRA No. 23, 45 FLRA No. 39, and 

48 FLRA No. 88.

7.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

