21 November 2000

MEDCOM GUIDANCE FOR CPAC LABOR/EMPLOYEE RELATIONS PERSONNEL and MEDCOM MANAGERS

SUBJECT:  Union Freedom of Speech (Update)

(Notice:  This item contains language that may be offensive or disconcerting to some readers)

1.  Decisions by the Federal Labor Relations Authority (FLRA) should illustrate management's rightful concern over what is considered "protected activity" under the labor relations statute. From the law's beginning, the FLRA has viewed union free speech as protected "robust debate" which permits leeway for impulsive behavior that must be balanced against the employer's right to maintain order and respect of its supervisory staff (see 2 FLRA No. 7).  This sometimes results in verbal or written attacks on management officials.  The FLRA has said that "a union representative has the right to use intemperate, abusive, or insulting language without fear of restraint or penalty if he or she believes that such rhetoric to be an effective means to make a union's point".  Obviously, there are many management officials who do not agree with that philosophy.

2.  When determining whether verbal or written statements by a union official/employee is protected activity or flagrant misconduct, the FLRA will decide on a case-by-case basis whether management's resulting disciplinary or other action was appropriate or an unfair labor practice (ULP).  The FLRA will review their sometimes inconsistent case law and other relevant considerations such as:  whether the individual was involved in union representation activity; the place and subject matter of the discussion (i.e., closed meeting or in front of other employees); whether the outburst was impulsive or designed; whether the outburst was provoked by a management official; the nature of the language; and what is the "normal shop talk" within the organization. 

3.  Recent case decisions by the FLRA appear to grant union officials a liberal license to take verbal and written shots at management.  For instance:  

    a.  In 55 FLRA No. 148, a union official was suspended for five days for calling a management official 

"a little sh-- head".  The union filed a ULP charge and a complaint was issued. Management was found guilty of a ULP and the suspension was overturned.  The FLRA found that for a number of years the use of such profanity was common in labor-management meetings.  In light of this profanity-laced environment by both union and management officials, and because the management 

official had just called the union official a "liar" on several occasions, the FLRA ruled that this was protected activity.  In addition, the statement was made behind closed doors and not in front of other employees.  So, while concluding that the union official's statement was in bad taste, it was not flagrant misconduct. 

    b.  In 51 FLRA No. 2, a union official, during the course of contract negotiations, made several statements to a female member of management's negotiating team that were allegedly discourteous, abusive, profane, and sexually harassing.  Management's resulting 14 day suspension of the union official was found to be a ULP.  The FLRA found that the union official's conduct was not flagrant misconduct and was protected under the statute.  

    c.  In 45 FLRA No. 14, the FLRA found that the employer committed a ULP by disciplining a union official for language used in a letter he sent to union members.  He referred to management officials as "bastards, rattlesnakes, and sons of bitches", and used a racial slur by referring to one manager's Italian decent ("Sicilian Frank").  In 44 FLRA No. 115, the FLRA overturned an arbitrator's award that found that the employer had properly disciplined a union official for calling his supervisor a "space cadet" and an "a--hole".  The FLRA decided that the steward's action was protected activity.

4.  All is not lost, however.  Most union officials will show more respect than that shown in above mentioned cases, even though the FLRA considered it protected activity.  If management officials maintain a respectful attitude and decorum, so too will union officials.  Language can also be negotiated into labor agreements that require both parties to use common courtesy and to show appropriate respect when dealing with one another.  In those isolated cases where union officials arguably "cross the line" behind closed doors, recommend that management officials first try to reason with the union officials.  However, if union activity served to demean management in the presence of other employees and/or disrupted the work of the unit, disciplinary action may be appropriate.  It is important for managers to not wear their feelings on their sleeve and to not be overly sensitive.  When considering such action, recommend that managers consult with servicing CPACs and labor counselors prior to proposing disciplinary action. 

5.  The following table identifies previous FLRA cases, generally describes the language used by the union, and indicates whether the FLRA felt that the action by a union official was protected or flagrant.  These may be useful when deciding if you should take action if such an incident occurs at your activity. 

                       UNION FREEDOM OF SPEECH  

               PROTECTED ACTIVITY OR FLAGRANT MISCONDUCT?

CASE                LANGUAGE/ACTION           FLAGRANT/PROTECTED?  

55 FLRA No. 148     Called management official

                    a "little sh-- head"             Protected

51 FLRA No. 2       Made discourteous, abusive,      Protected

                    profane, and possibly sexual

                    harassing statements.  "You

                    can't be that fu--ing stupid, 

                    lady.  I always knew you was stupid, 

                    I knew you was god---- stupid."

50 FLRA No. 81      Threats to publicize cronyism    Protected

                    and mismanagement.

50 FLRA No. 39      Distributing letter critical     Protected

                    of two supervisors and calling

                    them liars.

45 FLRA No. 14      Managers are "bastards,          Protected

                    rattlesnakes, and sons of 

                    bitches".  Racial slur of 

                    "Sicilian Frank".  

44 FLRA No. 115     Called supervisor "a--hole"      Protected 

                    and "space cadet".

39 FLRA No. 98      Told supervisor that her duty    Flagrant,not                     assignment was "stupid" and      related to

                    that supervisor was a "liar"     union act.

USCA                Referring to agency EEO mgr      Flagrant

CIV.No.87-1199      as "Uncle Tom" and the "spook

D.C. Circuit        who sat by the door".

27 Jun 89

AFGE 2031 v. FLRA

35 FLRA No. 63      Union official ignored order     Flagrant

                    to quit talking union business

                    on telephone and to process an

                    emergency request for blood in 

                    a life-threatening situation.

34 FLRA No. 84      Employee told supervisor to     Flagrant, not                     "Do the job yourself if you     related to                       don't like the way I'm doing    union act.

                    it".

17 FLRA No. 18      Told supervisor to "get screwed"  Flagrant

                    at grievance meeting to discuss

                    discipline for previously telling

                    supervisor to "get screwed".

16 FLRA No. 100     Steward called his supervisor     Protected

                    a "fool" and FLRA agreed he was

                    acting foolish.

16 FLRA No. 101     Steward refused to follow         Flagrant

                    rules of conduct at meeting and 

                    refused to leave supervisor's

                    office.

7 FLRA No. 92       The union referred to a           Protected

                    supervisor as "this season's

                    Holiday turkey".

4 FLRA No. 64       Union official called manager     Protected

                    a "racist, sexist, and ageist",

                    and that he wouldn't give the

                    manager "shit". 

2 FLRA No. 84       Union official called manager     Protected

                    "incompetent" and "malevolent"

2 FLRA No. 7        Union official told manager that  Protected

                    "I'm going to get your ass".

