21 March 2001

MEDCOM CPD GUIDANCE FOR MEDCOM MANAGERS, CPAC LABOR/EMPLOYEE RELATIONS PERSONNEL, AND MEDCOM CIVILIAN PERSONNEL LIAISON OFFICES

SUBJECT:  Union Discrimination 

1.  Whenever management takes a disciplinary action against union official or member, lowers their performance appraisal, or fails to select a union official for promotion, the specter of unfair labor practice (ULP) allegations may arise.  Therefore, management must be aware of existing standards in order to defend itself against union discrimination charges made by employee or their unions.  In short, management must be able to demonstrate that it would have taken the same personnel action against a union official (or other employee involved in protected union activity) that it would have taken against other employees not involved in such activity. 

2.  The Federal Labor Relations Authority (FLRA) case law on union discrimination has been fairly consistent.  In recent years, the FLRA has relied on the analytical framework discussed in Letterkenny, 35 FLRA No. 15, to resolve cases dealing with 7116(a)(2)and 7116(a)(4) violations.  

3.  In Letterkenny, the FLRA stated that the burden of proof  rests with the General Counsel.  This is true in all cases of alleged discrimination, including “pretext” (unlawful) and “mixed motive” (lawful and unlawful) cases.  The General Counsel must establish that the employee against whom the alleged union discrimination action was taken had engaged in protected union activity and that such activity was the motivating factor in the agency’s treatment of the employee in connection with hiring, tenure, promotion, discipline, performance appraisal, or other conditions of employment.  Even when the General Counsel makes the initial required prima facie showing (sufficient evidence to get past a motion to dismiss), the General Counsel must still  prove the allegation by the preponderance of the evidence.  If the general Counsel makes the required prima facie showing, the agency may then seek to rebut that showing by establishing the affirmative defense that there was a legitimate justification for its action, and that the same action would have been taken anyway in the absence of the protected activity.  

4.  This standard is consistent with private sector and other discrimination case law and the FLRA will use it to decide ULP cases under its jurisdiction.  The FLRA will also ensure that arbitrators have properly applied the standard when reviewing exceptions to arbitration awards.  Regardless of case law,  management must be prepared to do more than just say that “we would have taken the action anyway”, or “prove that we did it for the wrong reasons”.  Management should be able to address issues such as the timing of its action, how it has treated similarly situated employees, and any legitimate business interests promoted by its actions.  In addition, corroboratory testimony and documentary evidence should be provided to support management’s position.

5.  With regard to union disparate treatment, addressees should also review 47 FLRA N0. 52, and use it in conjunction with Letterkenny (35 FLRA No. 15).  This is another useful case for anticipating the determining factors the FLRA will use in handling union discrimination cases.  This case illustrates that the FLRA will consider the totality of the facts and circumstances of the case.  The FLRA compares, among other things, the consistency of treatment received by an employee who engaged in protected activity with that received by other employees:  (a) from the same supervisor (39 FLRA No. 136) and (b) in the workplace as a whole (37 FLRA No. 11). 

6.  In determining whether employees are similarly situated in circumstances where an adverse or disciplinary action was taken against an employee who engaged in protected union activity and against one who did not, the FLRA found it relevant to compare:  (a) the nature of the misconduct, (b) the positions the employees occupied, (c) the employee’s past disciplinary record, (d) the extent to which the employee was previously warned that their conduct may result in discipline, and (e) the elements of the “Douglas Factors” used in Merit Systems Protection Board cases.

The weight given to the above mentioned factors may vary with the circumstances presented in a specific case.

7.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

