20 September 2002

SUBJECT:   Who Is a Supervisor Under the Labor Relations Statute? 

The following guidance may be useful to Managers, servicing CPACs, Civilian Personnel Liaison Offices, and staff Judge Advocates.

Under the Labor Relations statute, supervisors may not be included in bargaining units exclusively represented by federal unions, nor can they be actively represented by unions.  The statute provides that a supervisor is an individual having authority to "hire, direct, assign promote, reward, transfer, furlough, layoff, recall, suspend, discipline or remove employees, to adjust their grievances, or to effectively recommend such action."  In addition, this authority "is not merely routine or clerical in nature but requires the consistent exercise of independent judgment".  For firefighter and nurse supervisors only, they must also devote a "preponderance" of their employment time (loosely defined as 50% or more) to exercising such authority. 

Unlike the classification definition of supervisor (where supervision is a major duty and consists of at least 25% of their time), an individual under the Labor Relations Statute need only exercise ONE of the supervisory authorities listed above in order to qualify as a supervisor.  Job titles or classification are not necessarily controlling. Decisions about who qualifies as a supervisor under the statute are made on a case-by-case basis, depending upon the specific duties actually performed (not necessarily those described in the position description), and the degree of independent judgment being exercised.  Consequently, employees classified as" work leaders" or "team leaders" at one location could qualify for bargaining unit exclusion as a supervisor, while at another location, an individual with a job title such as "shift supervisor" or "foreman" may not be excluded because that individual actually performs no independent supervisory duties but simply follows through on decisions made by someone at a higher level. 

Generally, "official" bargaining unit determinations (exclusions or inclusions) are made only by the Federal Labor Relations Authority (FLRA) and are the result of a petition by either management, the union, or both.  This usually occurs when the parties disagree, union dues deductions are involved, or when a representation election is to be conducted.  However, from a more practical standpoint, when management and the union agree to include/exclude certain positions from the bargaining unit, they do not always take the time-consuming steps to petition the FLRA for a formal decision.

The following citations may be useful when this issue arises at the local level:

· Supervisors are among the seven major categories of employees who are excluded from bargaining units. The complete list appears at 5 USC 7112 (b).   The others are (1) confidential employees, i.e., access to internal management labor relations information, (2) employees engaged in non-clerical personnel work, (3) employees engaged in administering the LR statute, (4) professional employees unless a majority of the professional employees voted to be included in a unit with non-professional employees, (5) employees engaged in intelligence, counter-intelligence, investigative, or security work which directly affects national security, and (6) employees primarily engaged in investigation or audit functions relating to the work of individuals employed by the agency whose duties directly affect the internal security and are undertaken to ensure that the duties are discharged honestly and with integrity.

· Classification as a supervisor depends upon the actual duties performed. Army and Air Force Exchange Service, Ft. Carson 3 FLRA 596.

· The FLRA will generally not resolve unit placement issues over vacant positions. That is, there must be an incumbent in the position in dispute. General Services Administration, National Capital Region, 8 FLRA 333.

· Federal job classification standards do not determine supervisory status for labor relations purposes. An employee who supervised only one employee was excluded from the bargaining unit as a supervisor. Fort Hood Texas, 13 FLRA 479.

· An individual must supervise federal civilian employees in order to qualify for the supervisory exclusion. Supervising members of the military carries no weight in evaluating whether or not one is a supervisor. Adjutant General of Michigan, 11 FLRA 66.

· A "foreman" who supervised inmates in a penitentiary was not a supervisor since he did not oversee federal civilian workers. Bureau of Prisons, 7 FLRA 126.

· It is only necessary to exercise one of the indicia of supervisory status in order to qualify for unit exclusion. VAMC Allen Park, Michigan 35 FLRA 1206,.

· Work leaders or team leaders may not qualify as supervisors if they perform duties on a rote or repetitive basis. A leader, who merely functioned in a "senior" capacity, planning out work assignments in conjunction with other team members, was not a supervisor. U.S. Forest Service, 10 FLRA 682.

· An employee who completed annual performance appraisals for subordinates was properly excluded from the unit as a supervisor. Bureau of Indian Affairs, 45 FLRA 646.

· The ability to exercise independent judgment is a key indicator of supervisory status. A night shift employee who directed employees, but handed out assignments based upon notes from the foreman on the day shift, was not a supervisor. U.S. Army Armament Center, Fort Knox, 4 FLRA 116.

· The FLRA has developed a special test for supervisory status among fire fighters. Within this occupational specialty, individuals must devote a "preponderance" of their time to directing the work of others in order to be considered supervisors. Fire Captains were included in the bargaining unit since they spent only a modest proportion of their time directing others. Naval Education and Training Center Newport, Rhode Island, 3 FLRA 325,.

· Under 5 USC 7103 (a)(10), nurses qualify as supervisors only if they devote a preponderance of their time to supervisory tasks. Veterans Administration, 11 FLRA 176.

· GS-6 police sergeants qualified as supervisors because they had the authority to assign and remove officers from posts and to counsel and reprimand employees. Department of the Navy, Portsmouth Naval Shipyard, 38 FLRA 764.
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