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GUIDANCE FOR CPAC EMPLOYEE/LABOR RELATIONS PERSONNEL AND MANAGERS

SUBJECT:  Can Inability to Work for a Particular Supervisor Be Considered a Disability?

1.  This question sometimes arises when employees maintain that they can do their jobs if they don’t have to work for a particular supervisor that they don’t like or can’t get along with.  Employees may claim to be a victim of stress and/or disability discrimination based on a variety of disabilities.

They may even have a doctor’s statement certifying that they can satisfactorily perform their duties IF they worked for another supervisor or in another similar position.

2.  Fortunately, there is some Merit Systems Protection Board (MSPB) case law that indicates an inability to work for a particular supervisor or in a particular position does NOT constitute a disability under the Rehabilitation Act because it is not a barrier to employment and does not foreclose an employee generally form his/her line of work.

3.  In two cases of interest (Fitzgerald v. DOD, Docket Number SE-0752-98-0221-I-1,17 March 2000; and Vyas v. Army, Docket Number PH-0432-97-0168-I-2, 2 September 1999) the MSPB denied employee claims of disability discrimination (one for misconduct and one for performance).  In both cases, the MSPB ruled that the appellants’ did not prove that their disability substantially limited their major life activity of working.  Even though they claimed that they could not work for a particular supervisor or in a particular position, both claimed that they could perform their duties satisfactorily in a different setting.  In these circumstances, the MSPB found that they were not disabled because they were not generally foreclosed from working in their line of work.  Similar findings were made in Sublette v. Army, Docket Number SL-0752-94-0218-I-1.  That case involved a supervisor who claimed disability discrimination for action taken as a result of his inability to perform in a particular supervisory position.   

4.  Furthermore, in Laniewicz v. Veterans Affairs, Docket Number PH-0752-97-0016-I-1, 14 September 1999, the MSPB indicated that neither the Rehabilitation Act or the Americans with Disabilities Act immunize disabled employees from being disciplined for misconduct in the workplace.  The MSPB stated that it is not discriminatory to discipline disabled employees for the same offenses or misconduct that the agency would discipline other employees without the disability.  The MSPB wrote "In other words, an agency is never required to excuse a disabled employee’s violation of a uniformly-applied, job-related rule of conduct, even if the employee’s disability caused the misconduct.  And, because agencies have a duty to provide accommodation only to otherwise qualified employees, agencies have no obligation to accommodate employees who have committed misconduct because, as a result of their misconduct, they are not otherwise qualified employees.” 

5.  Our point of contact is, Civilian Personnel Advisory Center, DSN 367-2909.  

