24 August 2000

MEDCOM GUIDANCE FOR CPAC LABOR/EMPLOYEE RELATIONS PERSONNEL AND SENIOR MEDCOM MANAGERS

SUBJECT:  Employee Settlement Discussions and Unions (Update)

1.  In today’s climate for settlement, what are management’s union obligations when engaging in adverse action appeal or EEO complaint settlement discussions with bargaining unit employees?

2.  Under the Labor Relations Statute, unions have the right to be present at formal meetings between representatives of management and bargaining unit employees.  For a meeting to be considered formal, there must be formal discussion between one or more representatives of the agency and one or more bargaining unit employees, or their representatives, concerning any grievance, personnel policy or practice, or other general condition of employment.  Other "trappings" of formal meetings identified by the FLRA include, where it takes place, is it mandatory, how long does it last, how was it called, is there an agenda or notes kept.  

3.  In 48 FLRA No. 140, 52 FLRA No. 107, 53 FLRA No. 73, and 

54 FLRA No. 75, the Federal Labor Relations Authority (FLRA) reaffirmed its position that unions have the right to be present at formal settlement discussions between management and bargaining unit employees involving Merit Systems Protection Board appeals and EEO complaints.  It did not matter whether the union was employee's designated personal representative under the procedure.

4.  The FLRA found that formal settlement discussions between management and the employees were of a formal nature and concerned the discussion of a “grievance”.  Under the law, the FLRA does not limit the term grievance only to grievances filed under the negotiated grievance procedure, but applies the term broadly to encompass complaints under statutory appeals and complaints procedures.  Even though not representing the specific employee in her settlement discussion, the union still has the right to be present at such meeting to safeguard its interests, the labor agreement, and the interests of other bargaining unit employees it represents.

5.  According to the FLRA General Counsel and the FLRA, unions have the right to be notified and to attend settlement/mediation meetings involving formal EEO complaints of bargaining unit employees because such discussions are considered formal and EEO complaints meet the definition of a grievance under the labor relations statute.  Fortunately to date, the General Counsel/FLRA "appear" to have also taken the position that meetings to discuss settlement of informal EEO complaints are not formal meetings and do not require union notification.  However, this is an issue that may be subject to a change in interpretation.

6.  It should be noted that the Ninth Federal Circuit Court overturned 54 FLRA No. 75 because it does not believe that EEO complaints meet the definition of a grievance under the statute.

The Ninth Circuit believes that EEO procedures are "discrete and separate from the grievance process" and that unions have no right to representation.  That case involved a DOD Office of Complaints Investigation (OCI) settlement discussion meeting involving an Air Force employee, an OCI Investigator, an agency EEO counselor, and an attorney from the Judge Advocate General Office.  However, the FLRA and the General Counsel have chosen to follow the lead of the DC District Court that views EEO Complaints as grievances under the statute.

7.  So, until case law changes, the general rule appears to be that unions don't have the right to attend meetings involving "informal EEO complaints", but they do have the right to attend settlement discussions involving "formal EEO complaints" of bargaining unit employees.   The danger here is that what sometimes starts out as an informal meeting can evolve to a formal meeting.  The "trappings" of an informal EEO settlement discussion may actually meet the FLRA's definition of a formal meeting. 

8.  Management's obligation is to notify the union of these formal settlement discussions and to give them the opportunity to attend.  Management does not have to ensure that the union shows up.  If they don't participate, management has met its obligation under the law.  If the union does show up, we can't tell them to "sit down, be quiet, and just listen".  Case law says they have the right to participate in the discussion.  The scope of union participation is to (1) represent the individual interests of the employee (if the designated personal representative), and if not the designated personal representative, (2) represent the interests of the union through impact and implementation bargaining, and (3) assure that the settlement agreement does not violate the labor agreement. 

9.  Another "potential" problem area involves settlements where the union is not the employee's designated representative, and the union representative does not attend the settlement discussions.  Under the statute, agency settlement agreements with employees do not relieve management of the obligation to notify the union if the settlement agreement affects conditions of employment of bargaining unit employees.  This notification triggers the union' right to request negotiations over settlement language affecting bargaining unit employees.  Therefore, settlements affecting conditions of employment should be coordinated with appropriate unions or should contain language that final agreement is subject to union consultation or negotiations. 

10.  In order to avoid union unfair labor practice charges, there should be close coordination between representatives of management, the CPAC, the EEO Office, and the Staff Judge Advocate concerning settlement discussion with bargaining unit employees to ensure that union notification is properly considered.  If there is no union notification, it should not be by omission. It might also be wise to consider trying to reach a written, or at least a verbal agreement/understanding with recognized unions regarding the extent to which they want to participate in EEO settlement discussions when the union is not the designated personal representative under the EEO complaint procedure.  This might help alleviate some of the "case-by-case worry" or potential unfair labor practice charges over this issue.

11.  This guidance is provided to make EEO Offices, CPACs, Staff Judge Advocates, and senior managers more aware of the pitfalls of this potentially troublesome area.  This guidance is only intended to address statutory union rights to be present at formal settlement meetings.  There is nothing that precludes union attendance or participation at informal settlement meetings if management and the union agree that it is in their best interests.

12.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

