INFORMATION PAPER

SUBJECT:  Reasonable Accommodation of Employee Physical and Mental Disabilities

1.  Purpose.  To provide information on Commanders', Supervisor’s, and Manager’s obligations to accommodate the physical and mental disabilities of federal civilian employees  

2.  Facts. 

a.  The Rehabilitation Act of 1973, as amended in 1992, established the federal employer's responsibility to promote equal opportunity for disabled employees by providing reasonable accommodations.  The Americans with Disabilities Act of 1990 established similar requirements in the private sector.  The two statutes are now being jointly interpreted and implemented by the Equal Employment Opportunity Commission (EEOC) and federal courts.  This is an evolving and complex area of employment law calling for careful attention by commanders and managers to avoid potentially costly violations. 

b.  The requirement for, and the nature of, "reasonable accommodation" is a case-by-case determination mandating a cooperative effort on the part of the employee, supervisors, personnel management and EEO specialists, the Labor Counselor, medical professionals and often, union representatives.  Staff Judge Advocates should ensure that commanders and Labor Counselors are aware of the need for this collaboration when disability issues arise. 

c.  In most cases, the employee initiates the accommodation request. EEOC enforcement guidance states that the request does not have to be in writing; however, an employee's oral request should be documented by the supervisor.  If the employee's disability is not obvious, managers should require medical documentation substantiating the employee's condition and the resulting limitations.  If the employee refuses this request, he/she is not entitled to accommodation.   

 d.  A "reasonable accommodation" is an adjustment to working conditions that allows a disabled employee to perform the essential functions of his/her position, despite the impairment, and to enjoy equal employment opportunities.  Although the employee may suggest one or more methods for accommodation, the ultimate choice is up to management. 

   
e. Actions that may be required as reasonable accommodation, depending on the circumstances, include:


 - Restructuring a position to reallocate marginal functions

 
 - Providing specialized equipment;

 - Allowing a part-time or modified work schedule, and/or work at     home;


 - Permitting use of accrued leave or unpaid leave

      - Reassignment to a funded, vacant position for which the employee qualifies, as a last resort. 

f.  Actions that are not required as reasonable accommodation include:

 
       - Creating a new position or "bumping" another employee;

-  Eliminating or reassigning essential/core job functions;

-  Changing supervisors;

-  Lowering production standards. 

(A good resource for practical advice in this area is the Job Accommodation Network, a service of the President's Committee on Employment of People with Disabilities, whose website is found at http://janweb.icdi.wvu.edu. ) 

g.  Once a qualified disabled employee demonstrates entitlement to accommodation, the only appropriate reason for denial is that it presents an "undue hardship" to the employer.  Mere inconvenience or unfairness is not enough to establish undue hardship; the determination must be based on credible evidence that the accommodation is unduly costly, extensive, substantial or disruptive.  Management must provide specific and detailed reasons for a determination of undue hardship.  

h.  Failure to make a "good faith effort" to reasonably accommodate a qualified disabled employee may result in liability for compensatory damages up to $300,000.  Thus, Staff Judge Advocates should ensure that their Labor Counselors remain current in this evolving area of the law to help ensure commanders are aware of their responsibilities.
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