20 September 2002

Subject:
CPD Employee Relations Guidance- Separation of Probationary Employees

The guidance/information is provided for the use of Managers, servicing CPACs, Staff Judge Advocates, and Civilian Personnel Liaison Offices.

Too often, managers may fail to realize the purpose of probationary or trial periods and/or fail to take timely action to separate probationers for misconduct or poor performance during that period.  When this happens, they may later cry foul and claim that "it's just too hard to remove bad Federal employees."  

The fact is, the probationary period is management's "golden opportunity" to weed out poor performers or other employees who are not considered fit for continued Federal employment.  But, managers need to be fully aware of this opportunity and be prepared to take advantage of this opportunity by taking timely action without being faced with the procedural requirements (30-day notice, right to reply, a written decision, and a right to appeal), higher standards of evidence, and other restrictions imposed by formal adverse action procedures if they allow probationers to complete their probationary or trial period.  Does this mean management can be arbitrary or unreasonable when taking such action.  No, of course not.  Management is obligated to work with probationary employees to help them be, or become, competent and efficient Federal employees.  However, there are times where these efforts fail or when the employee is just not suited for continued Federal employment.  

The following case law from the "CyberFEDS" on-line web site illustrates some of the statutory and regulatory requirements and case law for taking actions against probationary employees.  A key point is to not wait until the last day or two in the probationary period where the timing of the action can be questioned or the probationary period ends before the action is effected.
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Probation
Overview

The probationary/trial period is the final step in the examination process of a new employee. The probationary period generally lasts one year for competitive service employees, but may last up to two years as a trial period for excepted service employees. During this period, probationary employees may be terminated for any perceived deficiency in performance or conduct, with minimal procedural requirements and without the need to meet the stringent "efficiency of the service" standard that governs the removal of tenured employees. The term "probation" is also used to refer to the one-year trial period served by individuals who are newly appointed to supervisory positions.

Key Points

These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.

· The agency can terminate a probationary employee for virtually any performance or conduct reason absent a claim of discrimination based on partisan political reasons or marital status. The agency does not have to meet the efficiency of the service standard that applies in removing tenured employees. See, Budnick v. Merit Sys. Protection Bd., 643 F.2d 278 (5th Cir. 1981), 81 FMSR 7040 ; Piskadlo v. Veterans' Administration, 668 F.2d 82 (1st Cir. 1982), 82 FMSR 7011 ; Oulvey v. Veterans' Administration, 690 F.2d 681 (8th Cir. 1982), 82 FMSR 7060 . 

· The agency can terminate a probationary employee for virtually any performance or conduct reason, and does not have to meet the efficiency of the service standard that applies in removing tenured employees. In the Matter of: James F. Metz v. U.S. Postal Service, 1 M.S.P.R. 693 (1980), 80 FMSR 5035 . 

· The probationary period is a full calendar year in length, both for full-time and part-time employees, and is calculated based on current, continuous service within the same or similar position during the period. Santillan v. Department of the Air Force, 54 M.S.P.R. 21 (1992), 92 FMSR 5254 . 

· The probationary period usually begins as of the effective date reflected on the SF-50 form, though that has not been found determinative in all cases. Hintz v. Department of the Army, 21 F.3d 407 (Fed. Cir. 1994), 94 FMSR 7006 
· If a probationary employee is absent more than 22 work days during probation, the number of days in excess of 22 can be added to the length of the probationary period. Herring v. Department of Veterans Affairs, 72 M.S.P.R. 96 (1996), 96 FMSR 5367 
· Separation during the probationary period must be effected before the end of the tour of duty on the last day before the anniversary date of the employee's entrance on duty. Johnson v. Department of the Interior, 56 M.S.P.R. 549 (1993), 93 FMSR 5067 
· If the anniversary date falls on a weekend or holiday, the employee must be separated no later than the day before the last regular workday; e.g., on a Friday if the last scheduled workday during the probationary period would fall on that Saturday. Hannon v. Department of the Air Force, 19 M.S.P.R. 510 (1984), 84 FMSR 5183 . 

· Probationary employees do not have a statutory right to a hearing before separation is effected. Peery v. Department of the Navy, 40 M.S.P.R. 377 (1989), 89 FMSR 5251 
· When terminating a probationary employee for post-appointment performance or conduct reasons, the agency must provide a) written notice of the reasons for its decision, and b) the effective date of the decision. 5 CFR 315.804 
· Probationary employees terminated for post-appointment reasons can appeal to the Merit Systems Protection Board a contention that the separation was not effected in accordance with the procedural requirements of 5 CFR 315.805 However, the MSPB lacks jurisdiction to review the substantive reasons for the termination of a probationer being separated solely for post-appointment reasons. Sampson v. Murray, 94 S. Ct. 937 (1974). 

· When terminating a probationary employee for pre-appointment reasons (e.g., discovery of a failure to complete a claimed educational requirement for the position), the agency must provide a) advance written notice of the proposed action and the specific reasons for it; b) an opportunity to reply; c) written notice of the agency's final decision before its effective date; and d) notice of the employee's right to appeal the separation to the MSPB. 5 CFR 315.805 
· Although there is no statutory or regulatory requirement to provide notice of appeal rights to probationers terminated for pre-appointment reasons, some practitioners do so anyway to avoid potential problems if the individual later claims the separation was based, at least in part, on pre-appointment reasons. 
· The MSPB is empowered to review the procedures used in terminating probationers for pre-appointment reasons, but not to review or rule on the substantive reasons for the agency's decision. Coleman v. Veterans Administration, 3 M.S.P.R. 274 (1980), 80 FMSR 5109 
· The MSPB can accept appeals and grant hearings to probationers who raise a non-frivolous allegation of discrimination based on partisan politics or marital status. Marrero-Moldonado v. Department of Veterans Affairs, 43 M.S.P.R. 566 (1990), 90 FMSR 5128 
· If an allegation of partisan political or marital status discrimination is accepted by the MSPB, acting under the provisions of 5 CFR 315.806  it can also review allegations that claim discrimination on the basis of race, color, religion, sex, national origin, age or handicapping condition. Lizewski v. Department of the Army, 15 M.S.P.R. 417 (1983), 83 FMSR 1352 
· If the agency erroneously terminates an employee who has already completed the probationary period, the action will be deemed harmful procedural error unless the employee was provided a) written notice of the reasons for termination, b) identification of the agency's supporting evidence, and c) an opportunity to respond before the termination was effected. Stephen v. Department of the Air Force, 47 M.S.P.R. 672 (1991), 91 FMSR 5192 
