Overtime, Compensatory Time, Training, And Travel Under The Fair Labor Standards Act (FLSA)

1.  PURPOSE.  This guidance is provided as general information for Personnelists, Managers, and Supervisors regarding overtime (OT), compensatory time, training, and travel under the FLSA.  This guidance could serve as the nucleus for a training class for supervisors.

2.  GENERAL INFORMATION.

    A.  The recent army-wide review of the FLSA exemption status of all army positions will result in more civilian employees being covered by the FLSA.  Therefore, it is important for managers and supervisors to have a better understanding of governing OT requirements. 

    B.  Civilian employees can be required to work OT whether they desire to or not.  However, management must use common sense, follow labor agreement and regulatory requirements, and use volunteers if qualified and available.  Nonetheless, if the need arises, management has the authority to direct employees to work OT.  If employees refuse, they could be charged with insubordination and disciplined.  Employees would then have the right to grieve or appeal such action. 

    C.  Civilian employees do not have to have a supervisor present at all times.  Employees should know what their jobs are and they should be expected to do them.  This includes situations where they may be required to work OT without the presence of a military or civilian supervisor.

    D.  The two laws that control how civilian employees are compensated for OT are Title 5 U.S. Code (Title 5) and the Fair Labor Standards Act (FLSA). 

    E.  Because of the Federal Employees Pay Comparability Act of 1990 (FEPCA), employees are generally paid under the law (FLSA or Title 5) that specifically covers them.  The FEPCA also standardized much of the language under both laws to make them more consistent, although there are still some differences.  

    F.  Employees covered by the FLSA are called nonexempt employees.  Employees covered by Title 5 are called exempt employees primarily because they are exempt from coverage of the FLSA.  Generally speaking, the duties of their positions, rather than the pay or grade, determine whether employees are considered exempt or nonexempt.  If they are considered executive, administrative, or professional employees, they are exempt from the FLSA and are covered by Title 5.  Supervisors can determine. If employees are exempt or nonexempt by checking employees' job descriptions or SF-50s.  Block 9 of the job description (DA Form 374) will indicate what their status is.  It is also noted in block 35 of the SF-50.
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3.  OVERTIME.

    A.  Under both Title 5 and FLSA, except when on a compressed alternative work schedule, employees receive OT compensation for work that exceeds 8 hours in a day or 40 hours in a week.  If on a compressed schedule, any hours that exceed the scheduled hours are considered OT (e.g., the 11th hour if an employee is working a 4-day/10-hour workweek).  

    B.  There are two types of OT.  One is scheduled OT, which is formally scheduled in advance of the administrative workweek.  Employees must receive OT pay for scheduled OT.  The other is irregular and occasional OT, which is not scheduled in advance of the administrative workweek.  Employees may be compensated for irregular and occasional OT with either OT pay or compensatory time off.  

    C.  OT compensation is normally paid in 15-minute or 1-hour increments. Under both Title 5 and the FLSA, OT compensation is payable at one and one/half times the employee's hourly pay.  The maximum payable under Title 5 is one and one/half times the GS-10/10 rate.  However, under the FLSA the time and one/half OT pay is not capped at the GS-10/10 level.  Nonexempt employees receive time and one/half regardless of grade or pay level.

    D.  Under Title 5, except in an emergency situation, OT must be specifically ordered and approved, or induced, by someone with the authority to do so.

    E.  OT may also be ordered and approved under the FLSA.  However, the FLSA also has the concept of "suffer and permit".  Under this concept, nonexempt employees who perform OT work outside regular working hours (before work, during lunch, after work, or on weekends) for the benefit of the agency, even if not directed or requested to do so, may be entitled to compensation if management knew (or had reason to believe) that the work was being performed and did not try to stop it.

    F.  Under both Title 5 and the FLSA any employee called back to work must receive a minimum of two hours overtime compensation, even if they do not work the full two hours.
4.  COMPENSATORY TIME.    

    A.  Compensatory time may only be granted for irregular or occasional OT required by management, not for scheduled OT. Compensatory time off is considered a form of compensation just like OT pay.  Too often, compensatory time is treated informally, not properly documented, and results in employees not being properly compensated or credited for OT worked.  This may also result in unnecessary pay claims/grievances or problems at the work site between employees and their supervisors.  Compensatory time is payable on an hour for hour basis.  
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 B.  Compensatory time should be formally documented on time cards and scheduled for use within 26 pay periods.  Generally, if not used within 26 pay periods (if earned after 8 June 1997), the employees will be paid OT compensation for the time worked.  It is also paid when the employee leaves the agency.

    C.  Under Title 5, employees who earn less than GS-10/10 are entitled to OT pay, but may elect instead to take compensatory time.  The only exception is that employees who earn more than GS-10/10 may be required to take compensatory time instead of receiving OT pay.  However, under the FLSA, nonexempt employees (both GS and WG) at any pay or grade level may not be required to take compensatory time.  They may, at their option, request compensatory time instead of OT pay. Compensatory time can not be mandated by management.
5.  OT FOR TRAINING.    

    A. The government employees training act, incorporated into Title 5, generally prohibits the payment of premium pay to employees for time spent in training.  The office of personnel management has established some exceptions (see 5 CFR 410.402), but they are few (e.g., results in cost savings or night training that can only be accomplished at night).

    B.  However, there are additional situations under the FLSA where OT for training is appropriate.  Training outside regular working hours shall be considered hours of work if (1) the employee is directed to participate in the training by his or her employing agency, and failure to participate will adversely affect the employee's performance or continued retention in his/her current position;  (2) the purpose of the training is to improve the employee's performance of the duties and responsibilities of his or her current position; or (3) the training is required to bring the employee's performance up to a fully successful or equivalent level. 

6.  OT FOR TRAVEL.

    A.  Overtime pay for travel is an area where there is also much confusion and misunderstanding.  Many employees think that they are automatically entitled to OT when they have to travel on their own time (Saturdays, Sundays, Holidays, Evenings, or off days) for TDY or training 

    B.  All travel during regular hours of work is compensable.  Travel outside regular hours of work is treated differently under Title 5 and the FLSA.  Employees are entitled to overtime pay or compensatory time off for official travel during non-work hours only in limited circumstances.  The requirements under the FLSA and Title 5 are different.  The general rule is that travel that is scheduled or administratively controlled by the agency is not compensable unless it occurs during regular working hours.  There are very limited exceptions to this rule under both Title 5 and the FLSA.  The most notable being that employees covered by the FLSA are entitled to overtime compensation (pay or requested compensatory time) for travel on non-duty time that corresponds to their regular working hours (e.g., an employee who works 

0800-1630 hours, Monday through Friday, travels during those hours on Saturday or Sunday).

    C.  Attached is a DoD field advisory service reference memorandum regarding travel as hours of work for nonexempt employees. 

7.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.    
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Travel as Hours of Work for Nonexempt Employees

EXAMPLES

1. Rule 1:

A truck driver is required to attend a one-day training course offered by the University of Hardknocks in

anOTher city. The course is scheduled for Tuesday from 9:30 a.m. to 4:00 p.m. The employee's regular tour

of duty is Monday through Friday, 8:00 a.m. until 4:30 p.m. The employee leaves work on Monday, mid-morning

and arrives at the university about 3:30 p.m. On the return trip the employee leaves at 8:30 a.m. on

Wednesday and arrives at his home at 4:00 p.m.

All of the employee's travel time counts as hours of work since all the travel occurred during the

employee's normal duty hours.

2. Rule 2:

Two Wage Grade employees were required to travel to a satellite installation two hours away from the main

base to repair air conditioning units. The supervisor directed the employees to travel by government

vehicle and to be at the alternate worksite at 7:00 a.m. Monday morning. The employees' regular duty hours

are from 7:00 a.m. until 3:30 p.m. The first employee left his home on Sunday at 3:30 p.m. and drove to the

base to pick up the government vehicle. He then drove to the second employee's home arriving there at 4:30

p.m. The two proceeded to the alternate work site arriving there at 6:30 p.m. The two returned to their

permanent duty station on Wednesday, leaving at 8:00 a.m. and arriving at 10:00 a.m.

First Employee: The hours between 3:30 and 6:30 p.m. on Sunday are considered hours of work

because, under FLSA, driving is considered work. The hours spent traveling on Wednesday are

hours of work under rule 1.

Second Employee: None of the hours on Sunday are hours of work since the employee was riding

as a passenger. The hours spent traveling on Wednesday are hours of work under rule 1.

3. Rule 3:

A Federal Marshal in New York City must pick up a prisoner in Chicago and escort him back to New York to

testify before the Grand Jury on Monday. The Marshal left New York on Sunday on a 7:30 a.m. flight. He

returned to New York and relinquished responsibility for the employee at 11:30 p.m. the same day. The

Marshal does nOT receive premium pay for administratively uncontrollable overtime. His regularly scheduled

duty hours are 8:00 a.m. until 5:00 p.m. Monday through Friday.

The entire period from the time the Marshal left home (including the travel to the airport and the

time spent waiting for the plane) until he relinquished responsibility for the prisoner are

considered hours of work. The travel to pick up the prisoner is time spent traveling in order to

work while traveling (rule 3) and the time spent escorting the prisoner back to New York is work

while traveling (rule 2). He does nOT receive travel time on the way home after relinquishing the prisoner.

4. Rule 4:

A research assistant, GS-7, must travel on a holiday evening to assist with a presentation for a conference

sponsored by the University of Michigan. The presentation is scheduled to begin at 8:00 a.m. on Tuesday.

The employee left home at 7:30 p.m. on Monday (a holiday) and arrived at the conference site at 11:30 p.m.

The employee's regularly scheduled duty hours are 7:30 a.m. until 4:30 p.m., Monday through Friday.

Even though the research assistant did nOT travel during corresponding hours on Sunday, all four

hours of her travel time will be considered hours of work because the event could nOT be

administratively controlled by an Agency of the Executive Branch. If the event were controlled by

either the legislative or judicial branches the employee would also be entitled to the travel time.

5. Rule 5:

A group of Wage Grade employees were sent to assist with an emergency in a neighboring state. They left

work at 12:00 noon and were transported by government vehicle to the site 120 miles (193 km) away. Their

normal work schedule is 6:00 a.m. until 4:30 p.m., Tuesday through Friday. They worked until 8:00 p.m. and

returned to the permanent duty station at 11:30 p.m.

The employees' hours of work were from 6:00 a.m. until 11:30 p.m. Even though the return trip

took place outside normal duty hours, the assignment lasted only one day.

6. Rule 6:

After a disaster at a distant installation, two carpenters were sent TDY to help repair the damage. Their

normal duty hours were 7:00 a.m. until 3:30 p.m. The employees left their homes at 10:00 a.m. on Sunday and

drove to the base. They took a military flight which left at noon and arrived at the TDY location at 5:00 p.m.

They worked at the TDY site for two weeks and returned home on Friday afternoon. They departed the

TDY site at 2:00 p.m. on Friday and arrived at the permanent duty station at 8:00 p.m. They arrived home at

8:45 p.m.

The hours between 10:00 a.m. and 3:30 p.m. Sunday (rule 6) plus the hours between 2:00 p.m. and

3:30 p.m. on Friday (rule 1) are hours of work. The employees are nOT entitled to the hours spent

traveling outside their normal duty hours because it was nOT a one-day assignment and they did

nOT work while traveling.

7. Rule 7:

An employee is sent TDY to a location four hours driving distance from her home. The installation

authorized travel by plane and scheduled her to depart on Sunday at 12:30 p.m. (a one-hour flight). The

employee decided she would rather have a car at the temporary location and drove instead of flying. She

left her home at 11:00 a.m. and arrived at the TDY site at 3:00 p.m. Her normal duty hours are 7:00 a.m. until

4:00 p.m., Monday through Friday.

When an employee does nOT travel by the authorized mode of travel he or she is entitled to

the lesser of the (a) actual hours in travel status, or (b) constructed hours the employee

would have been in a compensable travel status had he or she traveled as authorized. The

employee is authorized one hour of travel time plus the time she would have spent traveling to the

airport and a reasonable waiting period.

8. Rule 8:

On a regular duty day, an employee is required to report to an alternate work site outside his normal duty

station. It takes the employee three hours to drive to the TDY site and two and one-half hours to return

home at the end of the day. It usually takes the employee 30 minutes each way to drive to and from work.

The time an employee spends in normal home-to-work travel is deducted from the travel time of an

employee who travels to an alternate duty site outside his or her normal duty station. Therefore,

one hour would be deducted from the employee's tOTal travel time of five and one-half hours. Four

and one-half hours would be considered hours of work.

9. Rule 9:

An electrician was sent to a remOTe radar site at the top of a mountain to repair some circuits that had been

knocked out due to a recent snowstorm. The radar site was accessible only by an unimproved trail and

required an all-terrain vehicle. The employee rode as a passenger in a Government vehicle and left at 1:00

p.m. for what would normally be a two hour drive. Because of the weather conditions on the mountain the

employee didn't arrive at the radar site until 6:00 p.m., two hours after the end of the normal duty day. The

electrician remained overnight, repaired the circuit and drove back the next day traveling within the normal

duty hours.

The five hours spent on the trip to the TDY site were hours of work since the travel was

performed under arduous conditions. If the conditions had nOT been arduous, only the travel time

between 1:00 p.m. and 4:00 p.m. (the end of the duty day) would have been hours of work. The

travel time back to the permanent duty station falls under rule 1.

10. Miscellaneous:

The installation was running short of overtime funds but needed to send an employee TDY where had to

travel during corresponding duty hours on the weekend. The installation wanted to give compensatory time

to the employee instead of overtime.

A nonexempt employee may nOT be required to accept compensatory time off in lieu of overtime pay

even if the overtime entitlement is earned as the result of travel. A nonexempt General Schedule

employee may request compensatory time off. Such a request must be in writing. A Wage Grade

employee is nOT entitled to compensatory time off unless he or she is covered by a flexible work

schedule established under 5 U.S.C. 6122. Such an employee may request compensatory time off

in lieu of overtime pay for irregular or occasional overtime work, including travel time (5 CFR

551.531).

