19 September 2002

Guidance for CPAC Employee/Labor Relations Personnel

SUBJECT:  Discipline and the Family and Medical Leave Act (FMLA)

1.  Case law is still developing with regard to leave related discipline and the FMLA.  Leave under the FMLA may be considered an employee entitlement, but case law indicates that employees are not relieved from following proper leave procedures.

2.  In a recent case (Richard T. Jefferies v. Department of the Navy, Docket No. DC-0752-97-0614-I-1), the Merit Systems Protection Board (MSPB) found that the employer properly removed an employee for excessive absences and failure to follow leave procedures.  The employee had appealed his removal, claiming that his absence was covered by the FMLA because he had to care for his ill daughter.

3.  Under the FMLA, an “eligible” employee is entitled to leave for a period of 12 weeks in any 12-month period to care for a family member with a “serious health condition”.  A serious health condition is defined as “an illness, injury, impairment, or physical or mental condition that involves inpatient care or continuing treatment by a health care provider”.  Regulations by the Office of Personnel Management (OPM) provide that an agency may require that a leave request under the FMLA to care for a covered family member with a serious health condition be supported by written medical certification issued by the health care provider that provides certain specific information.  Agencies are required to inform employees of their entitlements and responsibilities under the FMLA, including the requirements and obligations of employees.  The agency bears the burden of proof in taking leave related discipline that it properly denied an eligible employee leave under the FMLA.

4.  In the case cited above, the agency was able to prove to the MSPB that it properly denied the leave.  The MSPB found that the medical documentation provided by the appellant did not establish that his daughter was suffering from a serious health condition, nor did it show that he was required to care for his daughter during the period covered by his absence.  Even though the agency admitted that it did not inform the employee of his obligations under the FMLA, the information requested by the agency was considerably less stringent than what is required under the OPM implementing regulations.  Since the employee failed to provide even that limited information, the MSPB found that he was not harmed by the agency’s failure.

5.  When advertising or publishing employee entitlements under the FMLA, and when handling individual requests for FMLA leave, it may be prudent for Army activities to be able to show that it made reasonable attempts to advise, or specifically advised employees of their procedures, requirements, and obligations, when requesting leave under the FMLA.  This maybe necessary in proving that leave was properly denied. 

6.  Our point of contact is, Civilian Personnel Advisory Center, at DSN  367-2909.

