19 September 2002

GUIDANCE FOR CPAC LABOR/EMPLOYEE RELATIONS PERSONNEL

SUBJECT: Union Representation at Medical Exams

1.  Federal unions periodically raise the issue of union representation at medical examinations or related circumstances.  This usually occurs through unfair labor practice charges or negotiability procedures.  Management typically takes the position that employees and their unions have no statutory right to be present at such exams because they are not "formal meetings" or "investigative examinations" under the labor relations statute.  Until case law proves us wrong, this defense will probably work in unfair labor practice situations unless there is a labor agreement provision that says otherwise.

2.  We may not be as successful in arguing that union proposals to be present at medical or related exams are nonnegotiable.  The Federal Labor Relations Authority (FLRA) has determined that unions may negotiate union representation rights which exceed rights specifically set forth in the statute.  For instance, in 38 FLRA No. 89 and 41 FLRA No. 97, the FLRA disagreed with management arguments that union proposals to be present at all stages of the drug testing procedure were nonnegotiable.  The FLRA found that the union proposals did not interfere with management rights.  Therefore, the union could negotiate that it be present when the specimen is collected and that it be allowed to attend subsequent meetings with the Medical Review Officer, if requested by the employee.  

3.  This does not mean that management must agree with union proposals to be present at medical exams.  We must follow the government-wide regulations contained in 5 CFR 339, Medical Qualification Determinations.  These regulations do not address any union representation issues so we are bound by FLRA case law.  Therefore, management should be ready to take this matter to the Federal Service Impasses Panel, if there is no local agreement

on whether to allow or disallow union representation at medical examinations.  Management should be ready to use any pertinent arguments.  Arguments that come to mind could include employee privacy issues; the potential disruption of the physical exam itself; possible problems that could arise at a psychiatric exam; the potential adverse impact on examination and/or test results; and any other meritorious argument that local management can use. We must not forget, that when such exams are offered or ordered, the results will be used to make personnel decisions affecting the employee in question.  So, it would be difficult to argue that the exams do not relate to an employee's conditions of employment.

4.  So what's the bottom line on this issue?  Subject to changes in case law, it appears that unions and employees have no statutory right under the labor relations law to be represented at employee medical examinations.  However, unions may attempt to negotiate such provisions into local labor agreements even though management may believe that it is totally inappropriate from a medical and personnel point of view.

5.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

