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GUIDANCE FOR COMMANDERS, SENIOR MANAGERS, SERVICING CPACS, AND CIVILIAN PERSONNEL LIAISON OFFICES

SUBJECT:  Enforced Leave or Constructive Suspensions

1.  Can management place employees on enforced leave when it needs to get them off the job?  The short answer is yes, but we have to be aware of certain restrictions.

2.  The Federal Court and Merit Systems Protection Board (MSPB) case law is clear with regard to enforced leave.  Any enforced annual or sick leave or leave without pay (LWOP) for over 14 days is considered an appealable suspension and must be processed under adverse action procedures.  Regardless of the reason for the enforced leave, the safe, prudent, and required approach is to use statutory adverse action procedures (30-day written notice, right to reply, and written decision) to get an employee involuntarily off job for more than 14 days.  Otherwise, if the action is appealed, the employee will likely be sustained because management committed harmful error by not following statutory due process procedures.

3.  The lead case in this area is Pittman v. Merit Systems Protection Board, No.87-3215 (Fed. Cir., 4 November 1987).  In that case, the court reversed the MSPB and held that indefinite periods of enforced leave constitute appealable suspensions.  The court, unlike the MSPB, would not differentiate among the reasons for enforced leave.  The court ruled that involuntary indefinite enforced leave is tantamount to depriving the employee of his job until the agency decides that he can do his job.  

4.  In other related case decisions, the MSPB issued the following findings:

    a.  The use of indefinite suspension is the proper method to put an employee in a temporary non-duty, non-pay status when he is mentally not able to work.

    b.  Enforced leave constitutes an appealable suspension when it is ordered pending an inquiry, or because the agency believes that the employee's retention on duty could endanger him or others, whether or not the employee is "ready, willing and able to work".

    c.  When the employee declined to return to his job, his continued absence was not enforced leave constituting a suspension without due process procedures.

    d.  The placement of an employee in an enforced leave status pending either the availability of work he is physically able to perform, or a change in his medical restrictions, constitutes an indefinite suspension for which the agency properly provided adverse action due process protections.

    e.  Enforced leave under adverse action procedures may be used in lieu of indefinite suspensions without pay in appropriate cases such as where an employee's security clearance has been suspended.

    f.  The agency's placement of an employee on LWOP was a constructive indefinite suspension because it failed to inform him that work he could perform was available.

    g.  If an employee absents himself from work, requests sick leave, and the agency denies the sick leave request, the leave denial is not appealable to the MSPB as an enforced leave/constructive suspension.

    h.  If an employee refuses to report for work for medical reasons, rather than the agency denying the appellant the opportunity to return to work due to suspected medical reasons, then the agency's placement of the employee in an AWOL status is not a disciplinary suspension subject to appeal.  The absence was voluntary on the employee's part and not under the control of the agency.

    i.  An agency must give an employee minimum due process prior to placing him on enforced leave due to the results of a psychiatric fitness for duty exam.

    j.  If an agency denies an employee's request to return to work with altered duties to accommodate medical problems, the employee's claim of constructive suspension may prevail.  In such cases, the employer will be required to show that such work was not available or that such work was offered but declined by the employee.

5.  So, what about enforced leave of 14 days or less?  We  believe that the concept that an employee must be "ready, willing, and able to work" still applies to short-term absences of 14 days or less.  Such actions are not adverse actions appealable to the MSPB and MSPB case law requiring adverse action due process does not apply.  There are still situations where the employer may need to get an employee off the premises immediately when the agency believes the employee's presence constitutes an emergency or is highly desirable (e.g., a threatening situation, the employee is apparently under the influence of alcohol or drugs, the employee didn't bring necessary equipment, etc.). Obviously, a period of enforced leave that began on this basis may not continue indefinitely or beyond 14 days without adverse action due process procedures.  The employee should be returned to work when the agency determines that the emergency is over and that the employee is again ready, willing, and able to work.  Such short-term actions by management are grievable under agency or negotiated grievance procedures.  However, we believe that third parties will likely support management's use of enforced leave if it acted reasonably and had sufficient evidence/need to warrant protecting the affected employee, other employees, or government property.  Management should also be aware of any negotiated enforced leave provisions in governing labor agreements.

6.  Our Civilian Personnel Advisory Center point of contact is the Labor Relations contact at DSN 367-2909. 

