19 September 2002

SUBJECT:  Discrimination Based on an Employee Having a Disease

The following information may be useful to managers, servicing CPACs, servicing EEO Offices, Staff Judge Advocates, and Civilian Personnel Liaison Offices.

Can management be found guilty of discrimination if it makes employment decisions based on an employee having a disease?

Based on the EEOC case law below, the answer is YES, if the employee's condition rises to the level of a disability or is regarded as a disability by agency management under the Rehabilitation Act.  

An individual with a disability is one who (1) has a physical or mental impairment that substantially limits on or more major life activities (e.g., caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, or working), 

(2) has a record of such impairment, and (3) is regarded of having such an impairment.  A "qualified disabled employee" who receives protection under the Act is one who with, or without, reasonable accommodation can perform the essential functions of the position without endangering the health and safety of the individual or others.

Agencies are not required to employ individuals who pose a direct threat to the health and safety of its workforce.  Some diseases, whether considered a disability or not, have the potential to cause irrational concerns and fears among employees at the work site.  Therefore, from a management standpoint, cases of infectious or other disease should be approached from the same standpoint as any other disability or potential disability.  Employment decisions should be based on individual assessments and sound medical documentation.  Action should only be taken when there is a direct threat or significant risk to the health and safety of the individual or others and the threat cannot be reduced or eliminated by reasonable accommodation.  

Management and personnel offices should be careful that they do not make employment decisions based on irrational fears, subjective perceptions, ignorance, patronizing attitudes, or stereotypes about the nature of a disease or a disability.  In addition, medical examinations or tests should not be ordered/offered unless for legitimate medical purpose.  Such tests may be ordered under the conditions contained in 5 CFR 339 when such testing is for job-related reasons or business necessity.  For example, the EEOC noted that "if an employee suddenly starts to use increased amounts of sick leave or starts to appear sickly, an employer could not require that employee to be tested for AIDS, HIV infection, or cancer unless the employer can demonstrate that such testing is job-related and consistent with business necessity." 

Useful regulatory cites and EEOC case law follows:

· An individual with a disability is one who: (1) has a physical or mental impairment that substantially limits one or more major life activities, (2) has a record of such an impairment, or (3) is regarded as having such an impairment. 29 CFR 1614.203 (a)(1). 

· Major life activities include caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning and working. 29 CFR 1614.203 (a)(3). 

· The EEOC noted that, at the time of his complaint, the complainant's Hepatitis C infection may not have been a disability within the meaning of the Rehabilitation Act because it was questionable whether it impaired any major life activity. However, the complainant fell within the protections of the Act because agency management plainly regarded him as an individual with a disability as a result of his condition. McGee v. Department of the Army, EEOC No. 01953709 (1998).

· HIV infection, even when it has not progressed to the symptomatic stage, substantially limits the major life activity of reproduction and is therefore a disability under the Americans with Disabilities Act and the Rehabilitation Act. Sidney Abbott v. Randon Bragdon, D.M.D., 118 S. Ct. 2196 (1998).

· A qualified disabled employee is one who, with or without reasonable accommodation, can perform the essential functions of a position without endangering the health or safety of the individual or others. 29 CFR 1614.203(a)(6). 

· An agency may require that a disabled individual not pose a direct threat to his own health and safety, or that of others. 29 CFR 1630.15 (b)(2). 

· "Direct threat means a significant risk of substantial harm to the health or safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation." 29 CFR 1630.2 (r). 

· "The determination that an individual poses a 'direct threat' shall be based on an individualized assessment of the individual's present ability to safely perform the essential functions of the job" in question. 29 CFR 1630.2 (r). 

· The determination of whether an individual poses a "direct threat" "shall be based on a reasonable medical judgment that relies on the most current medical knowledge and/or on the best available objective evidence. In determining whether an individual would pose a direct threat, the factors to be considered include: (1) The duration of the risk; (2) The nature and severity of the potential harm; (3) The likelihood that the potential harm will occur; and (4) The imminence of the potential harm." 29 CFR 1630.2 (r). 

· Determinations concerning whether an individual poses a direct threat cannot be based on "subjective perception, irrational fears, patronizing attitudes, or stereotypes--about the nature or effect of a particular disability, or of disability generally." 29 CFR 1630.2 (R) Appendix.

· In determining whether an individual with an infectious disease would pose a direct threat, the EEOC opined that the factors to consider include: "(1) the duration of the risk (how long is the carrier infectious); (2) the nature and severity of the potential harm (how the disease is transmitted and what is the potential harm to third parties); (3) the likelihood that the potential harm will occur; and (4) the imminence of the potential harm." McGee v. Department of the Army, EEOC No. 01953709 (1998.

· The EEOC admonished the agency for acting out of "fear and ignorance" of the complainant's Hepatitis C when it refused to allow him to work and ultimately terminated him even though he had been medically cleared to work. McGee v. Department of the Army, EEOC No. 01953709 (1998) 

· The agency was not required to accommodate the complainant's HIV positive status when it was unaware of his condition. Martin v. U.S. Postal Service, EEOC No. 01954089 (1997). 

· Although the petitioner's HIV positive status rendered him an individual with a disability, he failed to show that he was terminated because of his condition, not because of his numerous attendance deficiencies. Doe v. Department of the Treasury, EEOC No. 03990024 (1999) 

· Except under conditions specified in 29 CFR 1630.14 , it is unlawful for an agency "to require a medical examination of an employee or to make inquiries as to whether an employee is an individual with a disability or as to the nature or severity of such disability." 29 CFR 1630.13 (b). This provision is designed to "prevent the administration to employees of medical tests or inquiries that do not serve a legitimate medical purpose."  As an example, the EEOC notes that "if an employee suddenly starts to use increased amounts of sick leave or starts to appear sickly, an employer could not require that employee to be tested for AIDS, HIV infection, or cancer unless the employer can demonstrate that such testing is job-related and consistent with business necessity." 29 CFR 1630.13 Appendix . 

· An agency can require a medical examination after making a job offer and may thereafter require medical examinations that are job related and consistent with business necessity. Information obtained through such examinations must be kept in separate medical files and must be treated as confidential, with a few exceptions. 29 CFR 1630.14 
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