19 September 2002

SUBJECT:  Discipline for Workplace Violence and Assault

This information and case law may be useful to managers, servicing CPACs, Staff Judge Advocates, and Civilian Personnel Liaison Offices.

Within DOD, Army, and the Federal Government, workplace violence is considered a serious and continuing problem and is covered in the Army Table of Penalties in AR 690-700, Chapter 751.  Workplace violence may include overt physical violence such as hitting or pushing, or the mere threat of violence.  Adverse actions involving alleged workplace violence seldom involve a "cookie cutter" solution.   Therefore, employee relations practitioners and managers should carefully weigh a number of factors in determining whether words or actions meet established third-party standards for determining actual threats and for other actions involving workplace violence or assault.  In addition, they must carefully assess all relevant circumstances, including the Merit Systems Protection Board (MSPB) defined "Douglas Factors" for determining an appropriate penalty.  See the attached memo regarding the MSPB "Douglas Factors".
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Assault is regarded as a particularly serious offense inasmuch as it is extremely disruptive, can result in serious injury, and affects the basic order and safety of the workplace.  Activities should not try to apply a "standard penalty" for removal for assault or associated charges because the MSPB and courts have recognized numerous mitigating and aggravating factors that must be considered in selecting a penalty. Finally, in light of the requirement of proving all elements of the charge when the term "assault" is used in a charge (willful attempt, ability to carry out, reasonable fear by the victim, and the action was without justification), agencies often use other terminology in charging such offenses; e.g., conduct unbecoming, disorderly conduct, or simple literal descriptions, such as "throwing a stapler at a co-worker."  This helps lesson the chances of being overturned or having the penalty mitigated if all elements involved in "assault charges" aren't proven to the satisfaction of third parties.

We also previously provided you with related case law regarding "threatening conduct" (see attached).
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The following case law may be useful when deciding on disciplinary action regarding workplace violence and assault..

· Physical altercations in the workplace are inherently disruptive. Bree v. Department of Health and Human Services, 49 M.S.P.R. 68 (1991).

· When an employee is charged with assault the agency must prove: a) a willful attempt to inflict bodily harm; b) an apparent ability to do so; c) a reasonable fear of bodily harm on the part of the victim; d) the conduct was without justification. Spearman v. U.S. Postal Service, 44 M.S.P.R. 135 (1990). 

· If intent to inflict bodily harm is specified or implied in the wording of the charge, it must be proved. Smith v. Department of the Air Force, 48 M.S.P.R. 594 (1991). 

· When a charge such as "disorderly conduct" is used, it is not necessary to prove an intent to inflict bodily harm. Colon v. Department of the Navy, 58 M.S.P.R. 190, (1993); McMillan v. U.S. Postal Service, 48 M.S.P.R. 590 (1991), Garza v. Department of the Army, 57 M.S.P.R. 214 (1993). 

· Physically striking a coworker is adverse to the efficiency of the service. Johnson v. Department of the Air Force, 10 M.S.P.R. 397 (1982). 

· Removal for assault on a coworker promotes the efficiency of the service. Christopher v. Defense Logistics Agency, 44 M.S.P.R. 264 (1990). 

· Striking a supervisor may provide a valid basis for removal. Picariello v. U.S. Postal Service, 80 M.S.P.R. 126 (1998). 

· The FLRA reversed an employee/union official's suspension for coming into physical contact with a supervisor in the midst of a labor-management dispute. Department of the Air Force, 315th Airlift Wing, Charleston Air Force Base, 57 FLRA 80, 101 FLRA 1-1109. 
· Striking a subordinate may provide a valid basis for adverse action. Department of Commerce v. Dolan, 39 M.S.P.R. 314 (1988). 

· Striking agency police officers attempting to escort him from the building provided a basis for an employee's removal. Sousa v. Department of the Army, 108 F.3d 1391 (Fed. Cir. 02/11/1997). 

· Attempting to strike another individual, even if the attempt fails, may provide a basis for adverse action. Spearman v. U.S. Postal Service, 44 M.S.P.R. 135. 

· Physical assault that occurs off duty and off the premises, but is based upon workplace relationships, may provide a basis for adverse action. Andrus v. Internal Revenue Service, 14 M.S.P.R. 500 (1983). 

· The use of unnecessary or excessive force in performing official duties can provide a basis for adverse action. Goldstein v. Department of the Treasury, 62 M.S.P.R. 622 (1994). 

· Provocation can provide a mitigating factor in determining an appropriate penalty in connection with a charge of assault. Vigil v. Department of Veterans Affairs, 46 M.S.P.R. 57 (1990); Wellman v. Department of the Navy, 49 M.S.P.R. 149 (1991). 

· Although evidence of provocation may be a mitigating factor, it does not automatically protect an assailant from removal in all cases. Wills v. Department of the Navy, 46 M.S.P.R. 70 (1990). 

· The seriousness of a physical attack and the level of injury inflicted are appropriate considerations in determining the appropriate penalty. Andrus v. Internal Revenue Service, 14 M.S.P.R. 500 (1983). 

· Removal may not be an appropriate penalty if there are no serious injuries and no weapon was involved. Social Security Administration v. Carr, 78 M.S.P.R. 313 (1998). 

· Removal was reduced to a 180-day suspension in the case of an employee who repeatedly struck her supervisor, threatened him with a baseball bat and knife, and threw various objects at him in retaliation for purported sexual harassment. Colon v. Department of the Navy, 58 M.S.P.R. 190 (1993). 

· A claim of self-defense in the context of a charge of assault requires evidence that the employee was not involved in precipitating the altercation, and that the employee used only that amount of force necessary for extrication or self-protection. Fuller v. Department of the Navy, 60 M.S.P.R. 187 (1993). 

· Removal may be appropriate despite evidence of mental illness. McMillan v. U.S. Postal Service, 48 M.S.P.R. 590 (1991). 

· A charge of making statements that caused anxiety and disruption in the workplace did not require the agency to prove the employee's intent to threaten. McCarty v. Department of the Navy, 67 M.S.P.R. 177 (1995). 

· Removal for causing anxiety and disruption in the workplace through statements promotes the efficiency of the service. McCarty v. Department of the Navy, 67 M.S.P.R. 177 (1995). 

· Showing a supervisor a gun and threatening to kill him provided a basis for removal. McGowan v. Department of Veterans Affairs, 30 M.S.P.R. 221 (1986). 
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