19 September 2002

SUBJECT:  Discipline for Possession and Use of Drugs

This item may be useful to managers, servicing CPACs, Staff Judge Advocates, and Civilian Personnel Liaison Offices.

The possession, use, and sale of drugs, whether on or off-duty, is a serious offense that by its nature may adversely affect the efficiency of the Federal service.  Although removal may be justified in some cases for such offenses, management and servicing CPACs must still be careful to consider all factors when deciding upon an appropriate penalty.  Such employee activity may have a direct nexus upon the employee's assigned duties, bring public discredit upon the Government, and cause management to lose faith and trust in the employee.  The use of drugs may also put the offending employee, his/her co-workers, and Government activities in jeopardy.  In addition, illegal drug users can generally no longer claim disability or raise the requirement for reasonable accommodation as a defense to preclude disciplinary or adverse action for their conduct.

The following Merit Systems Protection Board case law may help CPACs and managers when trying to decide on appropriate penalties for possession, use, or distribution of controlled substances or illegal drugs.

· In order to sustain an adverse action based on a charge of possession or use of a controlled substance the agency must prove: 1) the employee possessed (or used) the substance; 2) the possession (or use) was wrongful; 3) the discovery of the possession or use was valid if a search or drug test was involved. Boykin v. U.S. Postal Service, 51 M.S.P.R. 56 (1991). 

· An agency does not have to show an adverse effect on specific duties to establish a nexus between an employee's use of drugs and the efficiency of the service. Spotti v. Department of the Air Force, 49 M.S.P.R. 27 (1991). 

· The off-duty sale of illegal drugs can provide sufficient cause for removal. Parker v. U.S. Postal Service, 31 M.S.P.R. 58 (1986). 

· Involvement in off-duty importation or sale of drugs can provide sufficient cause for removal. McCants v. Department of the Treasury, 34 M.S.P.R. 125 (1987). 

· Involvement in the sale or distribution of illegal drugs provides a valid reason for agency officials to lose trust in an employee. Rusnack v. Dept of Commerce, 36 M.S.P.R. 551 (1988); Davis v. Department of the Navy, 44 M.S.P.R. 572 (1990). 

· Positive results on a drug test during a rehabilitation program can provide sufficient cause for removal. Johnson v. Department of the Navy, 50 M.S.P.R. 69 (1991); Lazenby v. Department of the Air Force, 66 M.S.P.R. 514 (1995). 

· The removal of employees for use of illegal drugs during the term of a rehabilitation period is consistent with Executive Order 12564. Lazenby v. Department of the Air Force, 66 M.S.P.R. 514 (1995). 

· Executive Order 12564 does not mandate removal for drug use during the term of a rehabilitation period. Lazenby v. Department of the Air Force, 66 M.S.P.R. 514 (1995). 

· Claims of stress do not provide a defense to the use of illegal drugs. Barry v. Department of the Treasury, 71 M.S.P.R. 283 (1996). 

· The MSPB will not entertain an entrapment defense. Gallan v. U.S. Postal Service, 48 M.S.P.R. 602 (1991). 

· A disability claim does not provide a defense to the use or possession of illegal drugs. Little v. U.S. Postal Service, 66 M.S.P.R. 574 (1995). 

· An employee can be removed for the off-duty possession or use of illegal drugs. Rice v. Department of the Treasury, 998 F.2d 997 (Fed. Cir. 1993). 

· A "safe harbor" is not available to illegal drug users who do not "self-identify" themselves as such to the agency. Little v. U.S. Postal Service, 66 M.S.P.R. 574 (1995). 

· Self-identification as a user of illegal drugs after the employee was already implicated did not preclude an adverse action. Savage v. Department of the Air Force, 49 M.S.P.R. 77 (1991). 

· The potential for harm and the employer's need to be able to trust an employee can outweigh mitigating factors in determining an appropriate penalty for drug use or possession. Schulmeister v. Department of the Navy, 46 M.S.P.R. 13 (1990); Thomas v. Department of the Air Force, 67 M.S.P.R. 79 (1995). 

· Duties that involve the operation of potentially dangerous equipment can justify removal. Jackson v. Department of the Treasury, 22 M.S.P.R. 645 (1984). 

· Possession and use of illegal drugs provided sufficient cause for the removal of an employee whose "defective work could cause a catastrophic nuclear radiological accident." Schulmeister v. Department of the Navy, 46 M.S.P.R. 13 (1990). 

· Testing positive for marijuana use provided sufficient cause for the removal of an explosive ordnance mechanic. Jones v. Department of the Navy, 67 M.S.P.R. 6 (1995). 

· Buying cocaine in an agency parking lot provided sufficient cause for the removal of a postal worker. Best v. U.S. Postal Service, 41 M.S.P.R. 124 (1989). 

· Possession of marijuana on the agency's premises, even though the employee was off-duty, provided sufficient cause for removal. Williams v. Department of Veterans Affairs, 11 M.S.P.R. 463 (1982). 

· Off-duty and off-premises use and possession of marijuana provided sufficient cause for the removal of an aircraft mechanic. Facer v. Department of the Air Force, 33 M.S.P.R. 243 (1987). 

· A 30-day suspension was appropriate for possession of drug paraphernalia on agency premises. Franklin v. Department of the Navy, 10 M.S.P.R. 83 (1982). 

· In the absence of evidence that possible errors could impact upon vital systems, the MSPB ruled that a 90-day suspension was the maximum appropriate penalty for a welder who had used drugs. Bolling v. Department of the Navy, 43 M.S.P.R. 668 (1990). 

· A 45-day suspension was appropriate for the off-duty use of marijuana by an air traffic controller. Moen v. Federal Aviation Administration, 28 M.S.P.R. 556 (1985). 

· The MSPB reduced a removal to a 120-day suspension for an employee who had directed a co-worker to another employee in order to purchase marijuana. Schaffer v. U.S. Postal Service, 39 M.S.P.R. 153 (1988). 

· The sale of a prescription narcotic to a co-worker at no profit provided sufficient cause for a 60-day suspension. Tucker v. U.S. Postal Service, 43 M.S.P.R. 515 (1990). 

· The discovery of marijuana in an employee's car during a routine search provided cause for a 90-day suspension. Bolling v. Department of the Navy, 43 M.S.P.R. 668 (1990). 

· An indefinite suspension imposed during the agency's investigation into charges of suspected drug use was valid. Canaveri v. Department of the Treasury, 50 M.S.P.R. 311 (1991). 

· The agency's removal of the employee after he had been acquitted on criminal charges of drug distribution was not barred by the doctrine of laches, and did not violate the collective bargaining agreement. Heywood v. U.S. Postal Service, 96-3348 (Fed. Cir. 1997). 

Our Civilian Personnel Advisory Center point of contact is the Labor Relations contact at DSN 367-2909.

