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Guidance for Managers, servicing CPACs, and Civilian Personnel Liaison Offices.

SUBJECT:  Deciding Officials and Due Process/Harmful Error

1.  Can the proposing and deciding officials be the same person when taking adverse actions?

Under most circumstances, the deciding official occupies a higher position in the supervisory chain than does the proposing official, and the deciding official is not biased against the employee.  However, this is not always possible (e.g., when the local commander is the proposing and deciding official), or practical, if it requires creating an artificial supervisory chain to avoid designating someone as the deciding official because he/she may be familiar with the employee's case, or has a predisposition contrary to the employee's interest.

2. It is well settled in Federal Court and Merit Systems Protection Board (MSPB) case law that, in the absence of an agency regulation to the contrary, there is no statutory or regulatory requirement that the proposing and deciding officials be separate officials (DeSarno v. Department of Commerce, 761 F.2d657, 660, Fed. Cir. 1985).  

3.  Employees are always entitled to "due process", which includes notice of the charge, the opportunity to respond orally or in writing, and to have their response fully considered by the deciding official.  After a deciding official gives an employee's reply meaningful and reasoned consideration, the employee/appellant must overcome the presumption of good faith and integrity in order to show that the deciding official prejudged the case (Teichmann v. Department of Army, PH07528510573-1, 7 August 1987).

4.  Appellants have also argued that their due process rights were violated when the deciding official had an expressed predisposition contrary to their interests.  The MSPB has ruled on several occasions that there is no general proscription of the appointment of a deciding official of a person who is familiar with the facts of the case and may be biased toward the appellant, provided that the appellant was in fact granted due process.  

5.  In Svejda v. Department of the Interior, DC07528010078, 9 July 1981, the appellant's rights were not violated by the agency's designation of the same person as deciding official in its decision to remove him for unsatisfactory performance as the person who previously sustained the appellant's unsatisfactory performance rating.  In Facciponti v. Postal Service, NY07528110376, 3 May 1983, and Jackson v. Veterans Administration, AT07528310709, 

2 August 1984, the MSPB discounted employee allegations that the deciding officials had previously made up their minds because the evidence presented showed that the appellants were afforded the opportunity to reply and that their replies were properly considered.

6.  "Harmful error" is basically error by the agency in the application of its procedures that is likely to have caused the agency to reach a different conclusion from the one it would have reached in the absence of the error.  Generally, the burden is on the appellant to show that the error was harmful or that it caused substantial harm or prejudice to his or her rights.  The following key-point summaries were taken from the cyberFEDS web site and illustrate additional case law dealing with allegations of harmful error with regard to deciding officials:

    a.  "In order to support an allegation that the introduction of new allegations or information during the agency's decision-making process constituted harmful error, the appellant must show that:  (1) new allegations or information were introduced which he or she has not had the benefit of reviewing and answering; (2) the deciding official was influenced by the new allegations or information in his or her decision-making process; and (3) the procedural error of considering new allegations or information likely had a harmful effect on the outcome before the agency (Anderson v.Department of State, 27 M.S.P.R. 344, 1985).

    b.  There is no statutory or regulatory prohibition of 

ex parte communications between proposing and deciding officials or any other officials during the agency's decision-making process; such communications are proper absent a showing by the appellant that they are prohibited by statute, OPM regulation, or agency internal regulation; the Board will not place nonstatutory or nonregulatory encumbrances upon the agency decision-making process involving the furnishing of advisory information of an investigative, nonadversarial nature (Anderson v. Department of State, 27 M.S.P.R. 344, 1985).

    c.  Where a true adversary of the appellant with motives of reprisal seeks to pressure the deciding official into making a decision to remove the appellant, such ex parte communications is not only error but harmful error

(Sullivan v. Department of Navy, 720 F.2d 1266 (Fed. Cir. 1983).

    d.  Inasmuch as the proposal and final decision in an action taken under 5 CFR 752 may be issued by the same person, there is no automatic violation of an employee's procedural rights resulting from communications between the proposing and deciding officials where the agency has adopted a two-stage decision-making process not required by statute or OPM regulation (Sibert v. Department of Health, Education, and Welfare, 4 M.S.P.R. 41, 1980).

    e.  The action of an agency headquarters in replacing the deciding official because it did not agree with his decision to mitigate the penalty did not constitute harmful procedural error (Cheney v. Department of Justice, 720 F.2d 1280 (Fed.Cir. 1983).

    f.  The agency did not commit harmful procedural error when it rescinded the adverse action and reinstituted it with a new proposing and deciding official, based on the same charges, after further investigation into the charges in light of the employee's arguments raised in answer to the proposed removal (Rose v. Department of the Navy, 31 M.S.P.R. 232, 1986).

    g.  In an action taken under part 432, the agency did not commit harmful error by designating the employee's supervisor as both the proposing official and deciding official in the removal action, because the action was concurred in by an official who was in a higher position than the proposing official (Franco v. Department of Health and Human Services, 32 M.S.P.R. 657, 1987)."

7.  Our Civilian Personnel Division point of contact is at DSN 367-2909.

