19 September 2002

Guidance for CPAC Employee/Labor Relations Personnel and Managers and Civilian Personnel Liaison Personnel

SUBJECT:  “Douglas Factors” Revisited

1.  The lead Merit Systems Protection Board (MSPB) case regarding determining the appropriate adverse action penalty is Douglas et al. V. Veterans Administration, AT075299006, 10 April 1981.  This case has resisted the ravages of time and is still routinely used by the MSPB when reviewing and mitigating adverse action penalties.

2.  Unfortunately for management, presiding officials and the  MSPB sometimes find that agency officials did not properly apply the “Douglas factors” when determining the penalty.  Therefore, the factors are worth repeating for the benefit of those who may be new to the employee relations area.  The relevant factors are as follows:

    a.  The nature and seriousness of the offense, and its relation to the employee’s duties, position and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated;

    b.  The employee’s job level and type of employment, including supervisory of fiduciary role, contacts with the public, and prominence of the position;

    c.  The employee’s past disciplinary record;

    d.  The employee’s past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability;

    e.  The effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon supervisor’s confidence in the employee’s ability to perform assigned duties;

    f.  Consistency of the penalty with those imposed upon other employees for the same or similar offenses;

    g.  Consistency of the penalty with the applicable agency table of penalties;

    h.  The notoriety of the offense or its impact upon the reputation of the agency;

    i.  The clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question;

    j.  Potential for the employee’s rehabilitation;

    k.  Mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

    l.  The adequacy and effectiveness of alternate sanctions to deter such conduct in the future by the employee or others.

3.  Not all of the factors apply in every case and agencies must consider the relevant factors on a case-by-case basis to strike a responsible balance within tolerable limits of reasonableness.  The MSPB’s review of a penalty is essentially to assure that the agency did make a conscientious effort to consider the relevant factors and that the agency’s judgement was reasonable.  The MSPB stated that the factors should not be evaluated mechanically by any preordained formula, but that the ultimate burden will be on the agency to persuade the Board of the appropriateness of the penalty imposed.

4.  In Douglas, the MSPB also indicated that there is no requirement that the decision notice contain information demonstrating that the agency has considered all mitigating factors in reaching its penalty decision, but that a decision notice with such information may be entitled to greater deference from the MSPB and the Courts.   This principle has proven to be true (see Young v. Justice, DA 07529010265, 4 June 1991), so it is wise to include such a discussion in decision notices on adverse actions.

5.   In order to avoid erroneous interpretations, the reasons for the selection of a specific penalty should be clearly and succinctly stated in the letter of proposed adverse action.  The reasons should include the prior disciplinary record relied on in establishing the penalty as well as any mitigating factors considered.  When the penalty is consistent with the Army table of penalties, the notice should so state.  When it is not consistent, an explanation for the deviation should be provided.  If the penalty is mitigated in the decision letter, the reasons for the mitigation should be included.

6.  Many CPACs notify proposing and deciding officials in writing of the Douglas factors when processing adverse actions.  This extra effort may be worthwhile even if not initially required by the MSPB.  It may help preclude a Presiding Official from finding that a penalty was unreasonable or inappropriate, and the resulting need for an agency to file an MSPB petition for review of the initial decision.

7.  It is also important to remember that the “Douglas Factors” must only be applied to MSPB or arbitration decisions involving adverse actions (removal, change to lower grade, or suspensions of over 14 days).  Agencies are not obligated, nor do they commit harmful error, if they do not apply the factors to lesser disciplinary actions grieved under the agency or negotiated grievance procedures.  In 40 FLRA No. 47, the Federal Labor Relations Authority ruled that … “contrary to the union’s assertion, the arbitrator was not required in this case to consider the Douglas factors enunciated by the MSPB.  We have repeatedly held that arbitrators are not bound by the same substantive standards as the MSPB when resolving grievances over actions not covered by 5 U.S.C. Sections 4303 and 7512.”  However, although the Douglas factors need not be specifically and expressly considered in such cases, it is still a good idea to explain the appropriateness of the penalty taken when dealing with an arbitrator.

8.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

