19 September 2002

Guidance for Managers and CPAC Employee/Labor Relations Personnel

SUBJECT:  Disparate Treatment Between Military Members and Civilian Employees

1.  We try to treat military members and civilian employees who work side-by side equally and fairly to the extent possible.  However, due to the nature of their assignments, personnel systems, and pay requirements, equal treatment is not always possible.

2.  Two of the so-called “Douglas Factors” used by the Merit Systems Protection Board (MSPB) when determining an appropriate penalty are (1) the consistency of penalties imposed on other employees for the same or similar offense, and (2) the consistency of the penalty with any applicable agency table of penalties.  These factors must be applied to employees that  “similarly situated”.  We maintain that for disciplinary purposes, military and civilian personnel of the Army are not employed under similar circumstances.  The MSPB has stated that the principle of like penalties for like offenses must be applied with practical realism and that it does not require mathematical rigidity or perfect consistency.

3.  In King v. Department of the Army, Docket Number DA07528210327, 9 August 1983, the MSPB found that the distinction between military and civilian personnel is one such circumstance that must be considered when determining appropriate penalties.  In that case, a Nursing Assistant was removed based on a charge that she had altered a prescription and acquired a controlled substance from the agency.  She alleged that a military member, who was involved in the misconduct, was equally guilty but was only reassigned.  Therefore, she contended that she was a victim of disparate treatment.  The Administrative Law Judge agreed and mitigated the removal to a thirty-day suspension.  However, when reviewing the agency’s petition for review, the MSPB agreed with the agency position that it was improper to compare the discipline accorded a civilian employee to that accorded a member of the military.  The standard of evidence that must be proved against a military member (beyond a reasonable doubt) is higher than for a civilian employee (preponderance of the evidence).  The MSPB chose not to approve a finding of disparate treatment on the basis of a comparison between civilian and military personnel, and found that the removal penalty was reasonable. 

4.  You would think that the king case would settle the issue.  However, in a prior MEDCOM activity arbitration case, the arbitrator did not apply the same principle.  The case involved a 14-day suspension for receiving unauthorized radiology services and misuse of medical services.  The grievant received a 14-day suspension while the military supervisor who authorized the treatment received a letter of reprimand.  The Commander explained that he did not have the option of suspending the military supervisor under the Uniform Code of Military Justice, but that the letter of reprimand would adversely impact the career of the military supervisor.  The arbitrator disagreed with this conclusion because the military member in question was still serving on active duty because of waivers granted, and this tour was likely a terminal tour.  Therefore, the military member received no financial penalty.  The arbitrator found that the grievant and the military supervisor were equally wrong but did not receive equal penalties.  The same penalty given the military supervisor, a letter of reprimand, was available as a penalty against the grievant.  For this reason, he found that there was a 

disparate penalty and that a letter of reprimand should be substituted for the 14-day suspension.

5.  Generally, arbitrators must adhere to MSPB principles and case law when deciding issues subject to appeal or review by the MSPB.  Since a 14-day suspension is not appeal able to the MSPB, it is arguable that the arbitrator could have ignored the King case discussed above.  However, in arbitration and MSPB cases where there may be a comparison of penalties given military members and civilian employees, it maybe worthwhile to provide the arbitrator or the administrative law judge the King citation for education and consideration.  It may prove worthwhile.

6.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

