19 September 2002

Guidance for CPAC Labor/Employee Relations Personnel

PRIVATE 
SUBJECT:  "Weingarten Rights" and Criminal Investigations

1.  When bargaining unit employees fear that discipline may result from investigative interviews conducted by agency representatives, they may request union representation under the Labor Relations Statute.  When this occurs, agency management's options are to grant the request, to discontinue the interview, or to offer the employee the choice of an interview without representation or no interview.  Under case law, this is known as the Weingarten right.  This right could also apply to investigations or examinations conducted by agency (Army or DOD) representatives of the Inspector General, military police, or Criminal Investigation Division. 

2.  This principle may also apply to criminal investigations, even if conducted by outside agencies when representatives of the employing agency participate, which in our case is the Department of Defense or the Department of the Army.  For example, in 35 FLRA No. 84, a unit employee was interviewed by representatives of the Federal Bureau of Investigation (FBI) and the employing agency's Office of the Inspector General (OIG).  When he asked for union representation, the employee was told that it was FBI policy to allow representation only by an attorney.  Since the agency's OIG representative was present and actively participated, the employer violated the statute by disallowing the employee's request.  Conversely in 1982, a union unfair labor practice complaint was dismissed by an Administrative Law Judge when union representation was disallowed by the Secret Service.  In that case, the Secret Service conducted an independent investigation under its own statutory authority of attempted theft of money in the Bureau of the Mint.  Agency officials reported the incident to the Secret Service but did not participate in the Secret Service interview. Even though the results of the investigation resulted in no criminal charges, the agency removed the employee.  There was no violation of union representation rights (see Bureau of the Mint, U.S. Mint, Denver, Colorado, and AFGE, Local 695, Case No. 7-CA-876, 30 April 1982).

3.  In another case (28 FLRA No.150), an employee of the Defense Logistics Agency (DLA) was denied union representation when interviewed by the Defense Criminal Investigative Service (DCIS).  The Federal Labor Relations Authority (FLRA) and the Third Circuit Court rejected the agency's argument that the DCIS was an organizational entity independent of the DLA.  Since both organizations ultimately reported to the Department of Defense, the agency could not defeat the intent of the statute and therefore, violated the law.  A similar finding was made in 

5 FLRA No. 60.  In that case, the agency's Office of Special Investigations (OSI) denied an employee's request for union representation after the employee waived the right to legal counsel.  The FLRA rejected the agency's argument that the employee was not questioned by its own representatives. The activity and the OSI worked together and the OSI criminal investigation results were used for the activity's own administrative purposes.  Here again, the agency violated the statute.

4.  A related issue is the employee's right to remain silent during investigative examinations.  In purely administrative or disciplinary matters, case law is clear that employees do not have the right to remain silent or to not answer agency questions at "Weingarten-type" investigative examinations, searches, or inspections.  This would violate management's rights to take discipline, direct employees, and assign work (see 15 FLRA No. 73, 16 FLRA No. 48, 18 FLRA No. 54, and 21 FLRA No. 32).  However, the Labor Relations Statute does not abridge a federal employee's Fifth Amendment rights.  Therefore, in criminal investigations, an employee may have dual rights to union and legal representation under the authorities of different laws and unions may even negotiate the requirement to give "Miranda type" warnings where appropriate (see 46 FLRA No.72 and 47 FLRA No.29). In such cases, the employee may even have the right to remain silent.  You should consult your Labor Counselor if such a situation arises.  

5.  We recommend that you make agency investigative activities and personnel aware of employee rights to union representation at investigative examinations.  Too often, people in these types of positions are not tuned in to their labor relations obligations and are inclined to follow their own imposed rules and procedures.  

6.  Our point of contact is, Civilian Personnel Advisory Center, DSN 367-2909.

