19 September 2002

GUIDANCE FOR CPAC LABOR/EMPLOYEE RELATIONS PERSONNEL

SUBJECT:  Using Non-disciplinary Warnings/Counseling to Enhance Penalties

1.  Some useful sample MSPB cases in this area are:

    a.  Gober v. Department of the Navy, Docket Number SF07528110693, 7 June 1983.  The MSPB found that consideration of letters of warning was consistent with its list of relevant factors to be considered in reviewing penalties as set forth in Douglas v. VA.  There is nothing in any rule or law which precludes the agency from using non-disciplinary warnings or counseling as the basis for imposing an enhanced penalty.

   b.  Mitchell v. U.S. Postal Service, Docket Number SF07528610406, 12 February 1987.  The MSPB found that the Administrative judge erred when he found that the agency improperly considered the appellant's past record of three formal counseling sessions and two letters of warning for attendance infractions because they were not disciplinary in nature.

   c.  Lovenduski v. Department of the Army, Docket Number PH-0752-94-0144-I-1, 11 October 1994.  The agency cited repeated counseling sessions in the notice of proposed removal and the appellant did not challenge the agency's reliance on them.  Thus, even though the counseling sessions were not part of the record, the appellant did not challenge their accuracy and the agency properly considered them.

   d.  Thomas v. Department of Defense, Docket Number SL-0752-94-0393-I-1, 15 February 1995.  The agency notified the appellant in its proposal notice that, in determining the appropriate penalty, it was considering three prior counseling sessions.  The MSPB held that an agency may properly consider non-disciplinary counseling sessions as a basis for an enhanced penalty.  

   e.  Maddux v. Department of the Air Force, Docket Number DA-0752-95-0483-I-1, 9 November 1995.  The MSPB found that the agency could rely on non-disciplinary counseling sessions as a basis for imposing an enhanced penalty.  However, it cautioned that the agency could not rely on the appellant's past disciplinary record in imposing the penalty, unless the agency placed him on notice that it intended to rely on this record.  Here, the MSPB found that the agency did not provide the appellant with notice and therefore erred in considering his counseling sessions in imposing the penalty.  Nevertheless, the MSPB still upheld the removal.

2.  Over the years we have noticed some concern regarding whether management can use counseling sessions or letters of warning as a basis for enhancing disciplinary penalties.  Since such actions are not generally considered disciplinary in nature, some people wonder how counseling/letters of warning fit into the scheme of progressive discipline.

3.  The Merit Systems Protection Board (MSPB) has issued several decisions that address this matter.  Summaries of these cases are in paragraph 1.  In essence, the MSPB has ruled that agencies may use non-disciplinary counseling sessions and letters of warning as a basis for imposing an enhanced penalty provide that:

    a.  The agency considered all the relevant factors, exercised management discretion within tolerable limits of reasonableness,

and the penalty was consistent with the agency's table of penalties.

    b.  The agency put the employee on notice (preferably in the proposal letter) that it intended to rely on past discipline and/or counseling in determining the appropriate penalty.  This notice provides the employee the opportunity to challenge the merits of the prior actions.

4.  In many cases, counseling is the logical, and recommended, first step in correcting employee inappropriate behavior or conduct.  Fortunately, we are not always forced to use formal discipline to accomplish this purpose.  However, when counseling does not work, management is not precluded from using documented counseling sessions as a reasonable basis for imposing enhanced discipline within the table of penalties.  

5.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

