19 September 2002

GUIDANCE FOR SERVICING CPACS AND MANAGERS

SUBJECT:  Adverse Actions Related to Acquisition Employees 

1.  Can an adverse action be taken against acquisition civilian employees who fail to obtain and/or maintain required contracting certifications or warrants, or for other related misconduct?  

2.  The short answer is yes.  Failure to meet ethical or  certification/warrant requirements may be the basis for an adverse action against civilian employees for not meeting  conditions of employment or maintaining agency required qualifications for continued employment in the position for which hired.  Such action for loss of certification/warrant would normally occur only if the employee cannot be reassigned or downgraded to another position for which qualified, and for which a certification/warrant is not required.  These actions must promote the efficiency of the service and employees must be afforded statutory and regulatory due process.

3.  Within the government, there are a number of precedent cases for removing employees who fail to meet conditions of employment (e.g., security clearances, valid drivers licenses, membership in reserve units, medical license, membership to the bar) for their positions.  Such actions are normally taken under adverse action procedures and usually occur after management has made a good faith effort to correct the problem, or to reassign or downgrade the employee to a position for which qualified. 

4.  These same principles may apply to acquisition/contracting positions requiring a contracting officers warrant to be issued under the Federal Acquisition Regulations (FAR).  Such appointments, or warrants, are required for these employees to have the authority to advertise, negotiate, enter into, and administer contracts on behalf of the Government.  

5.  When agencies are considering adverse actions for failure to have and maintain a professional license/certification/warrant, management must generally be prepared to show that:

     a.  The license/certification/warrant is a documented agency condition of employment, the employee was aware of the requirement, and the employee had a reasonable opportunity to meet the requirement. 

     b.  The employee occupied a position requiring the license/certification/warrant; the employee either failed to obtain or lost the required status; the agency withheld or withdrew it for good reason; and the employee was accorded appropriate due process under agency regulations when the status was withdrawn.

     c.  Management’s action was not unreasonable, arbitrary, or unfair, and it complied with applicable adverse action or labor agreement procedures.

     d.  The action/penalty was taken after due consideration of the “Douglas Factors” spelled out by the MSPB.

     e.  Management has met its burden to show that the preponderance of evidence supports its action.

     f.  That reasonable accommodation was considered if the issue of handicap discrimination was raised, or that it was not possible because it would have caused an undue agency hardship, and the employee was not a “qualified handicapped employee”.

     g.  The action was taken for the “efficiency of the service”.  Some examples of this could be:

         (1)  Having a need for a licensed/certified person to fill the position who could perform all of the duties of the position;

         (2)  Allowing unlicensed personnel to perform the 

full-scope of their duties could subject Army activities to liability and subsequent lawsuits involving negligence;

         (3)  Allowing unlicensed personnel to work would require full-time individual supervision, thus adversely affecting other mission and staffing requirements.

6.   The following illustrate some prior MSPB case law involving contracting or ethics related actions:

    a.  Contracting warrant.  Michael Razmek v. Army (1993).  The agency proposed to remove the employee, a Supervisory Contract Specialist, for failure to qualify for a contracting officer's warrant based on failure to meet FAR requirements.  The agency later decided to initiate a change to lower grade to a Contract Administrator. The warrant was denied for lack of judgment and character based on the allegation that the appellant filed a false travel voucher.  The agency maintained that the employee could not meet his job duties and responsibilities without a contracting warrant.  The MSPB accepted the agency's position that the employee's conduct supported the agency's conclusion that the appellant lacked the necessary character and judgment as required by the FAR for a contracting officer. 

    b.  Contracting warrant.  James McGillivray v. Federal Emergency Management Agency (1993).  The appellant, a Contract Specialist, was stripped of his procurement authority for failure to meet certification standards and Executive Order 12351, Federal Procurement Reforms.  The agency removed the employee under adverse action procedures based on its determination that loss of procurement authority rendered him incapable of performing the function of his position.  The Presiding Official and the MSPB did not dispute the agency's authority to remove the employee on his loss of warrant, but the case was remanded to develop additional information regarding the employee's performance plan.

     c.  Ethics violations and loss of contracting warrant.

Joan Fine v. Air Force (1999).  The Air Force removed the employee, a Supervisory Contract Specialist, for ethics violations (requesting loans from subordinates), which resulted in management's loss of trust in her ability to perform her duties.  Appellant alleged that her removal and termination of her warrant were based on retaliation for filing EEO complaints.  MSPB found no basis for her allegation and supported management's actions.

     d.  Falsifying travel vouchers.  (Frances Hyatt v. Railroad Retirement Board, 1985).  The employee, a Supervisory Contract Representative, was removed for submitting a false travel voucher.  The MSPB supported management's action as reasonable because of the nature of the offense in relation to the employee's supervisory status and the fact that she occupied a position requiring trust.

     e.  Conflict of interest.  (Edward Dickenson v. Army, 1987).

The employee, a General Engineer, was removed for falsifying daily construction records and engaging in conduct constituting a conflict of interest while working as the agency's Contracting Officer's Representative.   The appellant created the appearance of a conflict of interest by agreeing with a contractor that he could receive an agency contract, conducting personal business with the contractor, and accepting checks from the contactor.  The MSPB sustained the agency's removal action.

     f.  Acceptance of gratuities.  (Edward Mass v. DOD, 1987).

The employee, a Supervisory Quality Assurance Specialist, was removed for accepting gratuities from an agency contractor in violation of agency regulations.  The accepted gratuities consisted of box seats and dinners at racetracks.  He was also charged with abusing his government position by inviting a subordinate to one of his outings.  In this case, the MSPB reversed the agency because the agency relied too much on unsubstantiated "hearsay" evidence. 

    g.  Violation of standards of conduct.  (John Gonzalez v. Air Force, 1991).  The agency removed the employee, a Contract Price Analyst, for violating agency standards of conduct (trying to use his public office for personal gain).  The employee sent letters to the president of a company that his "contracting team" was negotiating with.  The employee offered his services to the company president on how the company could reduce its cost estimate by about $130,000, and indicated that he was looking for "a little financial security/assistance" between the time he quit his government job and the time he had private sector employment.  The MSPB sustained the agency's action because the employee attempted to use his position as a contract negotiator for private gain, compensation and future employment.

    h.  Leaking inside information and falsifying financial disclosure statement.  (Charles Connett v. Navy, 1986).  The employee was removed for leaking inside information to a bidder in which he held a financial interest and falsifying the DOD Financial Disclosure Form (DD Form 1555).  The MSPB sustained the agency action.  The MSPB indicated that "the sustained charge of conflict of interest has a direct impact upon the appellant's responsibilities and the public trust.  The charge of falsification is inherently destructive of the agency's faith in an employee's trustworthiness and honest, essential elements in the relationship of an employer and employee."

    i.  Acceptance of gratuity.  (Carl Baker v. Health and Human Services, 1990).  The employee, a Supervisory Computer Specialist, was removed for accepting a gratuity and for divulging confidential information to a potential contractor. 

The MSPB and the Federal Court sustained the agency's action.  The appellant, who was an essential person in the procurement process, had violated agency regulations by going to lunch with a potential contractor (and allowing him to pay), and divulging to him the ranking of the contractors under consideration for a procurement action.  This action could have given the contractor an unfair advantage.  The employee's action because he violated the agency's trust and undermined the integrity of the agency's contracting process.

7.  It is important for contracting and other managers to realize that actions they take to withdraw or cancel an employees warrant, certification, or privileges may be subject to review by third parties if the withdrawal results in an adverse personnel action (removal, suspension, or change to lower grade).  Should this happen, managers should be prepared to document, justify, and testify regarding their "professional judgments" in third party proceedings.  Third parties will usually give deference to these types of management judgments, but such decisions must be reasonable, documented, and supportable. 

8.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.                           

