19 September 2002

GUIDANCE FOR CPAC LABOR/EMPLOYE RELATIONS PERSONNEL AND MANAGERS

SUBJECT:  Can we Discipline Employees for the Use of Approved Leave?

1.  As a general rule, the case law answer to subject question is NO.  An agency’s approval of leave generally precludes an agency from taking an adverse action based on those absences, even when an employee may have used hundreds of hours of approved leave.

2.  However, there are exceptions.  The Merit Systems Protection Board (MSPB) has ruled that an agency may take an adverse action against an employee if the following criteria are satisfied:

    a.  The record showed that the employee was absent for compelling reasons beyond his or her control (usually the continuing effects of illness or injury and not for personal reasons), so that agency approval or disapproval of leave was immaterial because the employee could not have been on the job;

    b.  The absence or absences continued beyond a reasonable time and the employee was warned that adverse action might be initiated unless the employee became available for duty on a regular, full-time or part-time basis; and

    c.  The agency showed that the position needed to be filled by an employee available for duty on a regular, full-time or part-time basis.

All three criteria must be satisfied before the agency may take an adverse action based on approved leave.  This criteria does not apply to situations involving discipline for absence without leave (AWOL).

3.  In addition, under some circumstances, management may take disciplinary action for failure to follow leave procedures even when the leave is ultimately approved.  The MSPB has held that employees are accountable for failure to follow leave procedures if they have been given advance notice and made aware of the likelihood of discipline for breaches of procedure.  An employee’s failure to follow leave requesting procedures in regulations or labor agreements in a timely manner can be serious, even though the reasons for the absence may be justified.  Unscheduled absences and failure to follow appropriate procedures cost the agency the loss of the employee’s services and prevents the agency from making necessary staffing adjustments for the absence.

4.  Some on-point MSPB case citations are:

    a. Smisson v. Department of Air Force, Docket Number AT-0752-99-0177-I-1, 9 March 2000.

    b.  Holdernes v. Defense Commissary Agency, Docket Number

DE-0752-96-0181-I-1, 20 June 1997.

    c.  Wilkinson v. Department of the Army, Docket Number

DA-0752-93-0098-I-1, 1 June 1995.

    d.  Cook v. Department of the Army, Docket Number

NY07528210056, 9 January 1984.

    e.  Williams v. Department of the Army, Docket Number

SF07528110366, 20 November 1984.

5.  Our point of contact is the Labor Relations contact at DSN 367-2909.

