19 September 2002

CPD Item of Interest for Managers, servicing CPACS and Civilian Personnel Liaison Offices.

SUBJECT:  Absences for Military Duty

The use of military leave is sometimes a matter for consternation for some managers and supervisors, especially when requested at an inopportune time, or when it results in conflicting missions.    

So, the question is sometimes asked:     

Can I refuse employee requests for leave for military duty?

The general answer is NO, because such absences are authorized under the Veteran's Reemployment Rights Act (38 U.S.C. Sections 2021 and 2024) that provides for leaves of absence for the period required to perform military duty and military training in the Reserves.  

The courts and the Merit Systems Protection Board (MSPB) have liberally and consistently construed the Veteran's Reemployment Rights Act in favor of the employee over the employer provided that the employee could provide legitimate documentation.  Unless the employer can provide evidence that the employee's request is "unreasonable", 

the request will be deemed protected.  If the employer denies such requests, the burden is on the employer to convince adjudicating bodies that its action was reasonable and that its needs outweighed the purpose of military active duty or inactive duty for training. Inconvenience to the employer does not make employee requests unreasonable.

Some sample cases:

Earl Genus v. Department of the Army (CH07528610557, 22 Oct 87).   The appellant's request to perform voluntary military duty in the Army Reserve was denied.  The employee attended the training anyway and was removed for being AWOL. The employee had already used fifteen days of leave and seven days of LWOP when he was ordered back to active duty for another four-month period.  The removal was reversed because under Veteran's Reemployment Rights Act, the agency was required to grant the employee's request for leave for military duty or training.  

Bart Jeffrey v. Department of the Navy (AT07528210869, 15 Jan 85).  The MSPB found that the employee's request for nine months of military leave and LWOP to attend helicopter school was reasonable.  The agency denied the request but the employee nevertheless reported for active duty to receive flight training as ordered by the Army and was removed by the agency.  The MSPB reversed the action because the employee's request was considered reasonable because the employee had informed his agency well in advance of his need for a leave of absence.

Does this mean that management's hands are tied when there is a conflict between the employer's mission and the military duty?

Not entirely.  Management always has the option of trying to work out a compromise or accommodation with the employee or the order issuing military unit to resolve the conflict.  Attempts to reschedule or cancel the military duty may be discussed by the employing agency and the military commander who issued the orders.  However, if the military commander determines that the training or duty cannot be rescheduled or cancelled, the agency will generally be required to grant the absence.  The agency acts at its own peril if such leave is denied and any adverse actions are taken against the employee.  Denial 

can result in grievances or appeals to the MSPB, or even appeals under the Uniformed Services Employment and Reemployment Rights Act (USERRA) for alleged discrimination or loss of benefits because military performance. 

