19 September 2002

GUIDANCE FOR CPAC EMPLOYEE/LABOR RELATIONS PERSONNEL AND MANAGERS AND CIVILIAN PERSONNEL LIAISON PERSONNEL

SUBJECT:  Can Management Unilaterally Terminate Alternative Work Schedules (AWS) of Bargaining Unit Employees?

1.  The general answer is NO (much to the expressed chagrin of many supervisors).  Management must negotiate implementing or terminating AWS (flexible and compressed schedules established under 5 U.S.C. 6120-6133) covering bargaining unit employees.

2.  There are a number of AWS established within the Army.  For the most part, the mission and types of work performed favor the use of compressed, rather than flexible, schedules.  Examples of these compressed schedules include four-day workweeks, three-day workweeks, 5/4-9 compressed schedule, and six 12-hour shifts and one 8-hour shift per pay period.  

3.  Management may not unilaterally implement or terminate such schedules for bargaining unit employees without union notification and bargaining if requested by the union.  Failure to give proper notice and to negotiate on request will likely result in union unfair labor practice charges against management.  If management and the union cannot agree to terminate, the matter should be resolved by the Federal Service Impasses Panel (FSIP).  The AWS may not be terminated until agreement is reached or the FSIP issues a decision.  To support termination of an AWS, management must be able to document that the AWS has had an adverse agency impact.  To prove adverse agency impact, the agency must show more than just inconvenience or management dislike for such schedules.  Management must be able to document:

    a.  A reduction of an agency's productivity.

    b.  A diminished level of services furnished to the public.

    c.  An increase in the cost of agency operations (other than administrative cost to process the establishment of an AWS program).

Case law is clear that the FSIP places the burden to prove adverse agency impact squarely on the shoulders of agency management and will look for concrete evidence and supporting documentation.  Failure to provide such evidence to the satisfaction of the FSIP will result in a continuation of the AWS.  

4.  Management may arguably terminate bargaining unit employees' AWS without union negotiations under the following limited conditions:

    a.  The union has clearly and specifically waived its right to negotiate termination of AWS in procedures contained in the parties' negotiated labor agreement.   

    b.  The union was given reasonable and proper notice of adverse agency impact and proposed AWS termination but did not request to negotiate.

However, even in these circumstances, unions may attempt to challenge terminations and adverse agency impact through negotiated grievance procedures and/or unfair labor practice charges.

5.  The requirements above apply to management proposed terminations of AWS covering the whole bargaining unit or to individual employees under the AWS.

6.  The rules are a little different for AWS covering employees not in bargaining units represented by unions.  Again, management may not unilaterally implement or impose compressed schedules on employees.  A majority of the employees to be covered by the AWS must vote in favor of the schedule unless the AWS is voluntary.  Management may unilaterally implement flexible schedules without a vote because the employees retain the freedom to work the hours of their choice.  However, management may terminate the AWS at any time it feels that the AWS is causing an adverse agency impact.

7.  Our point of contact is the Labor Relations contact, Civilian Personnel Advisory Center, at DSN 367-2909.

