19 September 2002

CPD Guidance for Managers, CPAC Labor/Employee Relations Personnel, and Civilian Personnel Liaison Offices

SUBJECT:  AWOL and OWCP Claims

1.  A case at one of our medical treatment facilities illustrates Merit Systems Protection Board (MSPB) case law that activities should be aware of when processing actions involving Office of Worker's Compensation Programs (OWCP) claims that may be appealed to the Board.  The case is Burton v. Army, MSPB Docket Number  PH066511752920, 13 January 1994.

2.  A Dental Assistant was removed for absence without leave (AWOL) and failure to follow leave procedures.  Citing prior case law, the MSPB reversed the activity's action because for the period of AWOL in question, the employee ultimately received OWCP compensation benefits.  This action was reversed even though at the time the action was taken (and even at the close of the hearing), OWCP had not yet approved the employee's claim.  Such cases can be very expensive, frustrating to management, and disruptive to the work site, especially when management took the action based on the best information available at the time.

3.  In a number of previous cases, the MSPB has held that management may not deny employees leave without pay (LWOP) and carry them in an AWOL status when the employee's absence is caused by a compensable injury or illness covered by OWCP.

When an activity is aware that an employee's absence stemmed from an on-the-job injury, it is an abuse of discretion to deny the request for LWOP.  In some cases, the MSPB even retroactively negated AWOL charges and charges for failure to follow leave procedures associated with the AWOL charges.

4.  So what is the message here?  It is simply to be careful and to be aware of these MSPB decisions when processing AWOL related adverse actions that may be affected by OWCP determinations.  If an OWCP claim is ultimately approved for a period of time for which management denied a request for LWOP and/or carried an employee in an AWOL status, an adverse action should not be taken for the dates of absences that coincide with the OWCP claim.  Such actions will likely be overturned by the MSPB if appealed, even if the OWCP claim is approved after the close of the MSPB hearing.  About the only defenses available to management are that the action was taken for other charges equally as important as the AWOL charge, e.g., failure to follow proper leave procedures, and/or that the employee did not present timely evidence of OWCP approval of the claim when such evidence was available during the course of the hearing.

5.  Our point of contact is, Civilian Personnel Advisory Center, at DSN 367-2909.

