MARITAL SEPARATION/DIVORCE
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What is a Marital Separation?


Marital separation occurs when a husband and wife remain married but cease living together as man and wife.  This is often the first step toward a formal dissolution or divorce.  One type of marital separation is “desertion.”  Desertion results when one party leaves without the other’s consent and without providing for the support of the other party and/or children of the marriage.  A second type of marital separation is “separation by mutual consent.”  This type of separation involves a voluntary separation by the parties.  Where is a voluntary separation the parties can enter into a separation or property settlement agreement to establish their financial obligations, property division, child custody/visitation arrangement, and other duties and rights that they still owe each other.  The legal assistance office can write a separation agreement for you if you and your spouse agree on all issues.


What is a Separate Maintenance Procedure or a “Bed and Board Divorce?”


Perhaps the most frequently spoken of, but least understood form of marital separation is the “formal judicial separation” which is sometimes called a legal separation.  The “formal judicial separation” or legal separation is initiated as a lawsuit by one spouse against the other.  The name of the lawsuit that results in a formal judicial separation varies in different states.  It is often called a “bed and board divorce” and in Georgia is called a separate maintenance proceeding.  The legal assistance office will not be able to assist you with a separate maintenance action other than to advise you of the benefits and procedure involved in this action.





information sheets


Included with this information sheet is another general information sheet concerning property settlement agreements.  The worksheets which follow are to help you in dividing your property and debts, and to provide information for the legal assistance attorney to use in your later consultations.  These sheets should be filled out if you anticipate the legal assistance office either writing a separation agreement or if you think that this office may be able to write your divorce pleadings (in which case you would be asking the court to “rubber-stamp” your agreement).  If any items do not apply to your situation mark them “not applicable.”  If enough space is not available for you to answer some of the questions, please provide that information on another sheet of paper and attach it to this worksheet.


Remember that spouses are under a legal obligation to be fair and truthful in their disclosures about property and debts.








what should i do when we complete the worksheet?


Call and schedule an appointment to meet with an attorney to review your  completed  separation agreement worksheet.  You must bring a copy of you and your spouse’s most recent pay stubs to this appointment.





























Things are not Working between my Spouse and I. What happens now?


You and your spouse can do one of four things.  If you anticipate a short physical separation and if both parties still trust each other, you might not need to put anything on paper.  You can separate but remain married, and if you decide not to go before a court, merely sign a document called a Separation Agreement memorializing the terms of your separation.  You can remain married, yet go before a court and either have the court decide the terms of your separation or have the court “rubber-stamp” an agreement you have made.  Finally, you can go before a court to end the marriage and to decide the terms of the dissolution of your marriage in a divorce proceeding.


Of course, marital disagreement does not have to equal marital dissolution.  Before providing you with any assistance other than simply answering your questions, the legal assistance attorney could require that you attempt informal resolution avenues – to include Army Community Service marital counseling or chaplain’s counseling – are always available to you to assist you in dealing with the difficulties of your marriage.


What is Divorce?	


A divorce is a formal court proceeding in which a marriage is dissolved and the various area of concern – such as child support and custody, property and debt division, and alimony – are decided.  Laws governing divorces vary from state to state.  Each state can grant divorces only to its residents.  Most states have made it relatively easy for one party of a marriage to obtain a divorce even if the other party is unwilling.


	Divorce cases can be divided into two types: Contested and Uncontested.  Divorce cases which charge one spouse with fault such as adultery, cruel and barbarous treatment, bigamy, desertion, etc, as the basis or the ground for the divorce are called contested cases.  Contested cases allow the spouse charged with fault the opportunity to oppose this basis or ground.  Contested cases are also those cases where the parties disagree on any issue such as property/debt division, child support/custody and or alimony.  Uncontested cases are those where a no-fault basis or ground for divorce is used and all the issues are agreed upon.  Irretrievable breakdown of the marriage, incompatibility, and voluntary mutual separation for a set period of time are the most common no-fault grounds.  Irretrievable breakdown is the Georgia no-fault ground.


What Legal Assistance is Available in a Divorce Case?


For the most part, legal assistance will be limited to advice in divorce cases.  In certain limited cases this office will assist in negotiating with an attorney for the other party and in other cases will even write the pleadings, or documents you will need to pursue the case yourself.  The extent of assistance rendered will necessarily be determined by the facts of your case.  Moreover, because the majority of this office’s clients are divorce/separation clients, you might be told that certain assistance is temporarily not available but could be obtained in the near future.  The Legal Assistance Office will not become involved in complicated property divisions or custody arrangements.








Other than giving advice, the Legal Assistance office will not be able to assist you if you are not pursuing your divorce in Georgia or if you have not lived in Georgia long enough for the Georgia courts to have jurisdiction over your case.  If you are not claiming Georgia residency and have lived in Georgia for over six months you can file for a divorce.  A non-resident military member can file for divorce after having lived in Georgia for one year.


The only type of divorce for which legal assistance can possible write your pleadings for you is with one that is uncontested.  An uncontested divorce means that both parties agree to the resolution of all the issues.  For an uncontested divorce you and your spouse must agree on the following:


1.  What property each of you will keep.


2.  Which debts each of you will pay.


3.  Whether one spouse will receive support payments from the other.


4.  How much spousal support will be paid, and for how long.


5.  Who will have physical custody of children.


6.  How much the non-custodial spouse will pay for child support.


7.  What will be the reasonable visitation and arrangements for the non-custodial spouse.


8.  Any other issues that may arise.


If your spouse and you cannot agree on all of the above issues, then you must eventually seek the help of a civilian lawyer if you want a lawyer to assist you.  Even if Legal Assistance begins to assist you with your divorce, if at any time your divorce becomes contested, then Legal Assistance will no longer be able to continue helping you.  If your spouse is harassing or abusing you or your children, you should seek the immediate assistance of civilian authorities or a civilian lawyer.



















































































The reason you must seek help from a civilian attorney in a contested divorce is because legal assistance attorneys cannot file any court documents for you or appear for you in a civilian court.  Therefore, unlike a civilian attorney who can fully represent your interests by arguing your case before the trier of facts, a legal assistance attorney is limited in the assistance he or she can provide for you
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The reason you must seek help from a civilian attorney in a contested divorce is because legal assistance attorneys cannot file any court documents for you or appear for you in a civilian court.  Therefore, unlike a civilian attorney who can fully represent your interests by arguing your case before the trier of facts, a legal assistance attorney is limited in the assistance he or she can provide for you.  You must understand and accept this limitation prior to proceeding with assistance from this office.


What happens if my spouse and i can agree on everything?


If you and your spouse can agree to all the aspects of your divorce and there are no other complications, then legal assistance can conceivably help you do your own divorce.  This “do it yourself” divorce is called Pro Se, which means you represent yourself.  The Legal Assistance office will prepare the court documents for you based upon the information you provide in the attached worksheet.  All the court documents will be prepared in your name and you will file them with the Clerk of the Court and make the necessary court appearance by yourself.  The court appearance is relatively simple and Legal Assistance can give you instructions and advice to help you through it.  Legal Assistance is free.  Your only expense should be the filing fees which are paid directly to the Clerk of the Court.


	During your first appointment with a legal assistance attorney, you will be briefed on what is needed to obtain a divorce.  The legal assistance attorney will discuss with you the legal requirements, such as jurisdiction, for you to get a divorce.  He will also discuss the particular facts of your case and put them into the framework the court would use to evaluate your case if it were contested.  The legal assistance attorney will also discuss with you the procedural steps of obtaining a divorce.











 





acknowledgment


of


spouse using services of legal assistance





I acknowledge that I have read and understand all of the information on the preceding pages explaining the limited divorce assistance available to me at the Legal Assistance Office at Fort McPherson, Georgia.  I understand that a legal assistance attorney can only assist me in my divorce if it is uncontested.  I also understand that the legal assistance provided to me will be for a  pro se divorce and that I alone will be responsible for filing court documents, making court appearances, and performing any other required action necessary to obtain my divorce.  Because of the limited services that can be provided to me by a military legal assistance attorney, I understand that it may be in my best interest to retain a civilian lawyer rather than accepting the services of legal assistance.  With full understanding of all the above, I still desire to use the services of legal assistance at Fort McPherson, Georgia.  I agree that I will make full and fair disclosure to my spouse of all real and personal property of any nature belonging in any way to me of all sources and whatsoever and amounts of income received or receivable by me.
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